
BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 
 

IN THE MATTER OF THE JOINT APPLICATION OF 
AVANGRID, INC., AVANGRID NETWORKS, INC., NM 
GREEN HOLDINGS, INC., PUBLIC SERVICE COMPANY 
OF NEW MEXICO AND PNM RESOURCES, INC. FOR 
APPROVAL OF THE MERGER OF NM GREEN 
HOLDINGS, INC. WITH PNM RESOURCES, INC.; 
APPROVAL OF A GENERAL DIVERSIFICATION PLAN; 
AND ALL OTHER AUTHORIZATIONS AND APPROVALS 
REQUIRED TO CONSUMMATE AND IMPLEMENT THIS 
TRANSACTION 
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Case No. 20-00222-UT 

 
 

APPLICATION FOR SUBPOENA 
 

New Energy Economy (“NEE”) hereby files its request for subpoena on Attorney Marcus 

Rael for deposition and subpoena for appearance at hearing pursuant to NMAC 1.2.2.25 and 

1.2.2.28, and applicable case law. Consistent with NMAC 1.2.2.28 A (3) NEE “set[s] forth 

reasons supporting the issuance of the subpoena” and for the production of specific material that 

it is in the possession of Mr. Rael. 

1. The Commission’s policy on discovery “favors prompt and complete disclosure 

and exchange of information.” 1.2.2.25(A) NMAC. The scope of discovery in adjudications 

before the Commission is broad. Discovery in Commission proceedings is governed by the New 

Mexico rules of civil procedure for district courts, except where inconsistent with Commission 

rules. 1.2.2.25(C) NMAC. The scope of discovery, as defined in the civil rules, includes 

information relevant to the subject matter of the action and information reasonably calculated to 

lead to the discovery of admissible evidence:  

 
(1) In general. Parties may obtain discovery of any information, not privileged, which 
is relevant to the subject matter involved in the pending action. The information 
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sought need not be admissible at the trial if the information sought appears reasonably 
calculated to lead to the discovery of admissible evidence. A party responding to 
discovery requests shall provide all non- privileged responsive information then 
known to the party, subject to the limitations in these rules or as ordered by the court.  

Rule 1-026(B)(1) NMRA.  

2. Avangrid/Iberdrola contracted with Marcus Rael, an attorney, to act as an 

attorney, negotiator and lobbyist to effectuate a settlement with various parties in this case.1 

During NEE’s attorney’s 7/22/2021 discussion regarding Mr. Rael’s availability for deposition 

with Mr. Brian Haverly, an attorney for Avangrid/Iberdrola, Mr. Haverly took the position that 

Mr. Rael is an independent contractor, not subject to its control, and Avangrid/Iberdrola cannot 

require Mr. Rael’s attendance at a deposition or at hearing.  

3. On information and belief, on or before February 2021, Mr. Rael, and/or the firm 

of Robles, Rael & Anaya, P.C. was working for the New Mexico Attorney General (“NMAG” or 

“Hector Balderas”), as appointed counsel in approximately a dozen cases representing the New 

Mexico Attorney General and the People of the State of New Mexico, and simultaneously, for 

Avangrid/Iberdrola. 

4. On information and belief, on or before February, 2021, Mr. Rael, and/or the firm 

of Robles, Rael & Anaya, P.C. was working for Bernalillo County as appointed counsel in cases 

representing Bernalillo County, and importantly the residents of Bernalillo County, and 

simultaneously, for Avangrid/Iberdrola. 

5. A concurrent conflict of interest existed that was insurmountable between Mr. 

Rael’s representation of the People of the State of New Mexico, an in particular, Bernalillo 

                                                
1 Case No. 20-00222-UT, Joint Applicants’ 1st Supplemental Objections and Responses to NM 
AREA 4-1, June 24, 2021 “Mr. Rael is retained by Iberdrola, S.A., on behalf of Avangrid to 
provide legal advice in this case and to assist in settlement negotiations with various parties.”  
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County residents, and those interests of Avangrid/Iberdrola. See, Exhibit A, memorandum 

created by Mr. William Zarr, a partner of Mr. Rael about Conflict of Interest in another case that 

Mr. Rael was involved in. See, Exhibit B. 

6. Under the N.M. Rules of Professional Conduct regarding Conflict of Interest the 

following Rules Apply: 

Rule 16-107 - Conflict of interest; current clients  
A. Representation involving concurrent conflict of interest. Except as provided in 
Paragraph B of this rule, a lawyer shall not represent a client if the representation 
involves a concurrent conflict of interest. A concurrent conflict of interest exists 
if:(1) the representation of one client will be directly adverse to another client; or 
(2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer's responsibilities to another client, a former client or 
a third person or by a personal interest of the lawyer.  
B. Permissible representation when concurrent conflict exists.  
Notwithstanding the existence of a concurrent conflict of interest under Paragraph A 
of this rule, a lawyer may represent a client if:(1) the lawyer reasonably believes that 
the lawyer will be able to provide competent and diligent representation to each 
affected client;(2) the representation is not prohibited by law;(3) the representation 
does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal; 
and(4) each affected client gives informed consent, confirmed in writing. 
N.M. R. Prof'l. Cond. 16-107 
 
Rule 16-108 - Conflict of interest; current clients; specific rules 
A. Business transactions with or adverse to client. A lawyer shall not enter into a 
business transaction with a client or knowingly acquire an ownership, possessory, 
security or other pecuniary interest adverse to a client unless: (1) the transaction and 
terms on which the lawyer acquires the interest are fair and reasonable to the client 
and are fully disclosed and transmitted in writing in a manner that can be reasonably 
understood by the client;(2) the client is advised in writing of the desirability of 
seeking and is given a reasonable opportunity to seek the advice of independent legal 
counsel on the transaction; and(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the transaction and the lawyer's role in 
the transaction, including whether the lawyer is representing the client in the 
transaction. 

… 
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G. Representation of two or more clients.  
A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an 
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives 
informed consent, in a writing signed by the client. The lawyer's disclosure shall 
include the existence and nature of all the claims or pleas involved and of the 
participation of each person in the settlement. 
 

7. A Conflict of Interest exists that is contrary to the New Mexico Rules of 

Professional Conduct, and is contrary to law, when an attorney represents adverse interests, and 

may result in manifest injustice: In the Matter of Stein, 177 P. 3d 513 NM Supreme Court, 2008, 

our Supreme Court held: 

Under the New Mexico Rules of Professional Conduct, an attorney “should not represent 
a client whose interests are adverse to those of a present client, or whose interests are 
adverse to those of a former client on a matter that is the same or substantially related to 
the previous matter.” United States v. Gallegos, 39 F.3d 276, 279 (10th 
Cir.1994) (summarizing New Mexico's disciplinary rules regarding conflict of 
interest); accord Rule 16-107(A) and (B). An objective standard is used when 
determining whether the lawyer reasonably could believe that the representation of a 
client with interests adverse to those of another client would not adversely affect the 
lawyer’s relationship with the other client. See In re Houston, 1999-NMSC-032, ¶ 12, 
127 N.M. 582, 985 P.2d 752. As such, Respondent's subjective belief that no conflicts 
existed is irrelevant. 

 

7. Mr. Rael, on behalf of Avangrid/Iberdrola clearly has an adverse interest to the 

interests/outcome of Bernalillo County residents and the Attorney General’s statutory obligations 

pursuant to NMSA §8-5-17(2019) to protect residential and small business consumer interests, 

and the People of the State of New Mexico. 

 
8.  Again, In the Matter of Stein, 177 P. 3d 513, ¶22, NM Supreme Court, 2008, our 

Supreme Court held: 

whether the lawyer reasonably could believe that the representation would not 
adversely affect the lawyer's relationship with the other client is determined by an 
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objective standard. See In re Houston, 1999-NMSC-032, ¶ 12, 127 N.M. 582, 985 
P.2d 752. Applying the objective standard in Houston, we conclude that it was not 
reasonable for Respondent to believe these conflicts could be waived. As this Court 
said, “reasonable” means “the conduct of a reasonably prudent and competent 
lawyer.” In re Houston, 1999-NMSC-032, ¶ 12, 127 N.M. 582, 985 P.2d 752. Simply 
put, a reasonably prudent lawyer would not have acted as Respondent did. 
 
 

9. Furthermore, Rule 16-804(C) states, “It is professional misconduct for a lawyer to 

engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.”  

10.  In the Matter of Stein, 177 P. 3d 513, ¶35, NM Supreme Court, 2008, our 

profession is held up to the ultimate mirror of integrity: 

 
“Lawyers are officers of the court and are always under an obligation to be truthful to 
the court.” Woodson v. Phillips Petroleum Co., 102 N.M. 333, 339, 695 P.2d 483, 489 
(1985). “‘Candor and honesty are a lawyer’s stock and trade. Truth is not a matter of 
convenience. Sometimes lawyers may find it inconvenient, embarrassing, or even 
painful to tell the truth.’” In re Mikus, 2006-NMSC-012, ¶ 9, 139 N.M. 266, 131 P.3d 
653 (per curiam) (quoting In re Scavone, 106 N.J. 542, 524 A.2d 813, 820 (1987)). 
As we have previously recognized, misrepresentation can be by either commission or 
omission. Id. 

 

11. It appears that Mr. Rael violated the above stated Rules of Professional Conduct 

when he was simultaneously represented governmental entities AND Iberdrola/Avangrid. 

Applicant would ask that Mr. Rael produce any writing that disclosed the conflict of interest to 

Iberdrola and/or the New Mexico Attorney General and Bernalillo County, the waiver Mr. Rael 

received, and proof of the date it was written. In addition, Mr. Rael should provide all of his time 

and expense records in all of the cases Mr. Balderas referred to him on behalf of the State of 

New Mexico, and a record of all receipts in all such cases, including class actions, non-class 

actions, administrative proceedings or any other matters.   
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12. The question: is Mr. Rael disqualified from representing Iberdrola/Avangrid who, 

for example, was seeking to merge and provide the lowest economic rate credit as possible 

against the NMAG, who was seeking to obtain the highest economic rate credit as possible. (See, 

his statutory obligation pursuant to NMSA §8-5-17). More specifically, in Avangrid/Iberdrola’s 

application with PNM they offered $24.6M for a rate credit. When the NMAG settled with 

Avangrid/Iberdrola he received a rate credit of $50M, even though the NMAG had provided 

expert testimony from witness Andrea Crane that $85M is the appropriate rate credit for the 

merger to be in the public interest. See, Testimony in Support of Second Amended Stipulation, 

Andrea C. Crane, 6/18/2021 p.11. Another example, including the most important to NEE, Ms. 

Crane testified that “PNM should agree to assume all costs of abandonment of its interest in the 

Four Corners Power Plant (“FCPP”) and withdraw its filing for the abandonment of the FCPP 

under the Energy Transition Act (“ETA”) that sets forth an estimated $300 million cost of 

abandonment.” Id., p. 4. Yet, after Mr. Rael met with Mr. Balderas the NMAG signed the 

Stipulation, contrary to the testimony of his experts and their concern to protect ratepayers from 

unwarranted FCPP costs; the Amended Stipulation stated: “the proposed merger … is neither 

unlawful nor inconsistent with the public interest[.] Amended Stipulation, 4/23/2021, p.2. 

Further, that “the Signatories agree that the Joint Application should be approved, and all 

approvals and authorizations sought by Joint Applicants should be granted.” Id. p. 3, ¶1. Because 

Four Corners Power Plant divestiture is included in the merger application, and the Signatories 

have agreed that all approvals and authorizations sought by Joint Applicants should be granted 

this directly contradicts Ms. Crane’s prior position that the $300 million in FCPP costs should 

fall on shareholders not ratepayers. For other examples of her direct testimony compared to the 

Second Amended Stipulation, please see her attached testimony, passim.  
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13. While NEE can cross-examine Ms. Crane about the changes in her testimonies 

NEE cannot cross-examine her regarding the circumstances that might have influenced the New 

Mexico Attorney General’s about-face. Presumably the New Mexico Attorney General’s expert 

witnesses Ms. Andrea Crane and Mr. Scott Hempling have no idea of the conduct of the NMAG 

and Mr. Rael in this case and therefore these issues cannot be tested through cross-examination 

with them. The most direct way for the Commission to learn about and give weight to the undue 

influence that Mr. Rael has had on serious matters in this case is through hearing from him 

directly. 

14. Mr. Balderas is the chief law enforcement officer of the State of New Mexico, 

entrusted to uphold and execute the laws. Yet, curiously in this case his position is: “‘There are 

more important issues in the merger for the experts to focus on’ than legal details, Balderas 

added.” See, Exhibit C, “Some hope ruling on Iberdrola commits firm to New Mexico utility,” 

Santa Fe New Mexican, June 9, 2021. 

15.  The Commission should understand Mr. Rael’s concurrent conflict of interest 

when he persuaded Mr. Balderas to settle with Avangrid/Iberdrola. The Commission is entitled 

to be aware of the relationship between Mr. Balderas and Mr. Rael, and the number of lucrative 

cases Mr. Balderas has funneled to Mr. Rael and the Robles, Rael & Anaya law firm. The 

Commission is entitled to this information because it goes to the credibility and validity of the 

Attorney General’s position in this case. Whether a waiver of the conflict of interest was ever 

obtained by Iberdrola/Avangrid, the NMAG or Bernalillo County, who was present at the 

Bernalillo County/ Iberdrola/Avangrid settlement meetings, who was present at the 

NMAG/Iberdrola/Avangrid settlement meetings, etc. are other matters to be discovered. As the 

Hearing Examiner is well aware there have been claims made by Iberdrola/Avangrid that they 
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are ethical2 and will abide by the Commission’s rules and the laws of the State of New Mexico,3 

yet their choice of settlement negotiator is suspect and does not appear to have complied with the 

New Mexico Rules of Professional Conduct or New Mexico Supreme Court precedent. 

16. This tribunal is empowered to take evidence and review this witness’ credibility 

and his impact on the case: “Because the hearing committee directly observes witness testimony, 

it is in the best position to weigh the evidence, resolve matters of credibility, and choose between 

the conflicting inferences that may be drawn from the evidence.” In the Matter of Stein, 177 P. 

3d 513, ¶51. 

17. A subpoena for deposition and testimony at hearing is the appropriate way to 

bring this information before the Commission. Attached to this Application for Subpoena are the 

requested subpoenas. 

 

 

 

 

 

                                                
2 For instance, Mr. Azagra Blazquez states that Iberdrola is “committed to ethical principles, 
good corporate governance and transparency, customer focus, the safety of people and supplies, 
operational excellence, innovation, protection of the environment, and the Sustainable 
Development Goals approved by the United Nations.” Azagra Blazquez Dir., at 6. Robert Kump, 
Deputy Chief Executive Officer and President of Avangrid, Inc., states that “Ethisphere named 
Avangrid one of the World’s Most Ethical Companies in 2019 and 2020.” Kump Dir., at 4.   
3 For instance, Commission jurisdiction over PNM remains and will not be adversely affected in 
any manner by the Proposed Transaction, as PNM will continue to abide and to be bound by 
existing applicable NMPRC rules, regulations, and orders. Joint Application at p. 13; PNM will 
comply with all laws and Commission rules and orders governing transactions with affiliated 
interests. JA Exhibit RND-2 at p. 13; Avangrid understands the need to ensure that each of its 
public utilities have adequate protections for customers. The Joint Applicants are committed to 
protecting PNM’s customers from harm. Kump Direct at p. 13. 
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DATED this 23rd day of July 2021. 
 
    
New Energy Economy,  
 

 
_________________________        
Mariel Nanasi, Esq. 
600 Los Altos Norte St. 
Santa Fe, NM 87501-1260      
(505) 469-4060      
mariel@seedsbeneaththesnow.com 

 
 


