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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 
 
IN THE MATTER OF THE JOINT APPLICATION ) 
OF AVANGRID, INC., AVANGRID NETWORKS, ) 
INC., NM GREEN HOLDINGS, INC., PUBLIC  ) 
SERVICE COMPANY OF NEW MEXICO AND PNM ) 
RESOURCES, INC., FOR APPROVAL OF THE )  
MERGER OF NM GREEN HOLDINGS, INC. WITH ) Case No. 20-00222-UT 
PNM RESOURCES, INC.; APPROVAL OF A   ) 
GENERAL DIVERSIFICATION PLAN; AND ALL  ) 
OTHER AUTHORIZATIONS AND APPROVALS ) 
REQUIRED TO CONSUMMATE AND IMPLEMENT  ) 
THIS TRANSACTION     ) 
        ) 
AVANGRID, INC., AVANGRID NETWORKS, INC., ) 
NM GREEN HOLDINGS, INC., PUBLIC SERVICE ) 
COMPANY OF NEW MEXICO AND PNM   ) 
RESOURCES, INC.,      ) 
        ) 
   JOINT APPLICANTS.  ) 
        ) 
 

ORDER DENYING JOINT APPLICANTS’ JUNE 9, 2021 REQUEST FOR 
CONFIDENTIAL TREATMENT OF CONFIDENTIAL MATERIALS 

PURSUANT TO PROTECTIVE ORDER 
 
 THIS MATTER comes before the Hearing Examiner upon the Joint Applicants’ 

Request for Confidential Treatment of Confidential Materials Pursuant to Protective Order 

(“Confidentiality Request”) filed on June 9, 2021.  Being fully informed, the Hearing Examiner 

FINDS and CONCLUDES as follows. 

 1. The Joint Applicants’ Confidentiality Request 

 On June 4, 2021, New Energy Economy (“NEE”) filed a Notice of Intent to Use 

Confidential Information and Exhibit Pursuant to Protective Order (“Notice”).  The Notice 

pertains to excerpts from a discovery response labeled PNM Exhibit NEE 1-57 (1-29-21 

Supplemental). 
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 On June 9, 2021, the Joint Applicants filed their Confidentiality Request also pursuant to 

the Protective Order issued in this case on January 14, 2021.  The Confidentiality Request 

pertains to 26 pages of the January 29, 2021 discovery response cited by NEE.  The Joint 

Applicants included with their Confidentiality Request the 26 pages at issue for the Hearing 

Examiner’s in camera review. 

 The Joint Applicants state that the Confidential Materials include confidential 

communications between PNMR and Iberdrola, S.A. (“Iberdrola”) related to the proposed 

merger between Avangrid and PNMR.  They allege that the subject matters included in the 

Confidential Materials involve actual and proposed regulatory filings by PNM, the Four Corners 

Power Plant, the proposed merger transaction, the San Juan Generating Station, potential 

regulatory concessions, PNM’s transition from coal generation to cleaner energy, potential 

replacement power for abandoned coal resources, potential future capital investments in 

generation resources, PNM’s potential future rate base, PNMR Board and Board Committee 

briefings and strategies for public communications.  

 The Joint Applicants also state that the Confidential Materials include the mental 

impressions and strategies of PNMR and Iberdrola with respect to the proposed merger 

transaction, including references to confidential PNMR Board and Board Committee briefings.  

The Confidential Materials include communications of preliminary discussions between PNMR 

and Iberdrola which were terminated and then superseded by the Agreement and Plan of Merger 

that is the subject of Case No. 20-00222-UT.  The Confidential Materials include joint 

communications strategies concerning the proposed merger transaction and PNMR’s strategy for 

its transfer away from coal generation to more sustainable resources.  In addition, the 
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Confidential Materials include non-public preliminary, forward-looking information relating to 

potential PNMR capital investments and future rate base.  

 The Joint Applicants state that they do not disclose draft and preliminary proposals for 

transactions such as the merger.  They also state there are terms in the Confidential Materials that 

ultimately were not included in the final Agreement and Plan of Merger that is the subject of this 

proceeding.  They state that the public disclosure of the Confidential Materials would result in 

prejudice and harm to Joint Applicants by making publicly available confidential strategic 

information which constitute trade secrets belonging to Joint Applicants.   

 They state that the Joint Applicants have taken appropriate measures to ensure 

confidentiality of the Confidential Materials and these materials were only made available to 

representatives of parties who have signed confidentiality agreements pursuant to the Protective 

Order. 

 In support of their claim for confidentiality, Joint Applicants attached the Affidavits of 

Joseph D. Tarry of PNMR and Pedro Azagra Blazquez.  They also attached to the affidavits a 

table describing the Confidential Materials and providing the information required under Section 

K.c.i of the Protective Order, including a summary of the bases for the Joint Applicants’ claims 

of confidentiality.   

 The Joint Applicants state that the release of the non-public forward-looking information 

contained in the Confidential Materials has the potential to affect PNMR’s stock price. See e.g., 

17 C.F.R. Section 243.100 et seq.  They also argue that the Confidential Materials contain 

information that is commercially confidential which Joint Applicants normally keep confidential 

and has commercial value and, therefore, constitutes trade secrets that are privileged from public 

disclosure.   
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 On June 15, 2021, the Joint Applicants filed a Notice of Withdrawal of Claim of 

Confidentiality with respect to four pages of the allegedly Confidential Material.  The Joint 

Applicants stated that the four pages had been publicly disclosed in Case No. 21-00017-UT. 

 2. NEE’s Response 

 Also, on June 15, 2021, NEE filed its response to the Confidentiality Request.  NEE 

noted that three of the 26 pages (in addition to the four pages the Joint Applicants withdrew) 

have been publicly disclosed, effectively reducing the Confidentiality Request to 19 of the 26 

pages. 

 NEE also responded to the substantive arguments made by the Joint Applicants.  NEE 

states, first, that the Joint Applicants characterize the documents as containing trade secrets, but 

they make no effort to explain how the documents meet the requirement that the information has 

economic value.  NMSA 57-3A-2(D)(1).  Second, NEE states that the Joint Applicants’ 

argument that the documents are protected as including the mental impressions and strategies of 

PNMR and Iberdrola lacks merit.  NEE states that mental impressions and strategies are 

protected as the work product of attorneys. Gingrich v. Sandia Corp., 2007-NMCA-101, ¶ 31, 

142 N.M. 359, 368, 165 P.3d 1135, 1144.  It is not a protection available to managers of 

corporations, whose subsidiaries are seeking the Commission’s approval of a merger in a 

proceeding imbued with the public interest.   

NEE states that the only assertion in the Joint Applicant’s filing that could conceivably 

justify keeping some of the contents confidential is their assertion that disclosure might affect 

PNM/Avangrid’s stock price. Beyond saying that, however, they provide no explanation for how 

any of these documents, now that the merger deal has been struck, its terms public, and its 

amendments public as soon as they are proposed, might affect the stock price in some other way.  
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 3. Legal standards 

  a. The Public Utility Act 

Section 62-10-5 of the Public Utility Act requires that all Commission hearings “shall be 

public.”1  Section 62-6-17(C) authorizes the use of protective orders, but it also provides that the 

Commission may order the disclosure of information determined to be confidential or proprietary 

if the Commission determines that the information is material and relevant to a proceeding: 

The commission shall determine the materiality and relevancy of the books, 
records, accounts or documents to any matter before the commission and 
determine whether such books, records, accounts or documents contain 
confidential or proprietary information.  If the commission determines such 
books, records, accounts or documents contain confidential or proprietary 
information that is material and relevant to the proceeding, it shall 
determine whether the public interest requires that such books, records, 
accounts or documents be produced in any hearing or investigation held 
under the Public Utility Act or that an abstract of or the extraction of specific 
information from such books, records, accounts or documents be produced 
for use in any such hearing or investigation.2 
 

 Section 1.2.2.8 of the Commission's Rules of Procedure establishes the Commission's 

policy "to allow full and complete access to public records in accordance with the Inspection of 

Public Records Act, Section 14-2-1 NMSA 1978 et seq,." and provides that, "[e]xcept when the 

 
1 NMSA 1978, § 62-10-5.   
2 NMSA 1978, 62-6-17(C).  See e.g., Order Regarding Protective Order, Case No. 2353 (July 30, 1991).  The Order, 
issued prior to the 1993 amendment to NMSA 1978, 62-6-17, adopted the following balancing test: 

[T]he Commission should consider the extent to which the hearing must be closed, the amount of 
documents needing protection, and the relationship of these documents to the major issues in the 
proceeding. By considering these important elements, the Commission will satisfy the legislative 
policy of public hearings. The Commission should also balance the interests favoring disclosure 
against the interests favoring nondisclosure. Consideration should be given to potential harm done 
to the public or private interests if disclosure is made, or if it is not made. Substantial harm to a 
competitive position is certainly a relevant consideration. 

Similar rulings have been issued after the 1993 amendment to NMSA 1978, 62-6-17:  Order on Walmart’s Request 
for Confidentiality Designation, Case No. 19-00158-UT, March 5, 2020, at 13; Order Granting NEE Request to 
Remove Confidentiality Designation from NEE Interrogatory 1-7 and 7-1 Documents, Case No. 16-00276-UT, July 
5, 2017, at 10;  Order Denying Request for Confidential Treatment of Legal Services Contracts, Case No. 16-00276-
UT, May 3, 2017, at 9-10; Order Addressing Motions to Protect Contracts and Billing Information, Case No. 11-
00123-UT, July 14, 2011, at 14-16. 
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commission or presiding officer directs otherwise, all pleadings, orders, communications, 

exhibits, or other documents shall become matters of public record as of the day and time of their 

filing."3  Subsection B of Section 1.2.2.8 also authorizes the Commission to issue protective 

orders upon a person's showing that "protection is consistent with the Inspection of Public 

Records Act, including protectable trade secrets."4  The party moving to protect documents from 

public disclosure bears the burden of establishing its right, if any, to such protection.5   

  b. Inspection of Public Records Act  

 The New Mexico Inspection of Public Records Act (“IPRA”) states that "[e]very person 

has a right to inspect public records of this state, except" for records that fall within eight defined 

exceptions.  The stated purpose of the IPRA is that all persons are entitled to the "greatest 

possible information" regarding the affairs of government: 

Recognizing that a representative government is dependent upon an informed 
electorate, the intent of the legislature in enacting the Inspection of Public 
Records Act is to ensure, and it is declared to be the public policy of this state, 
that all persons are entitled to the greatest possible information regarding the 
affairs of government and the official acts of public officers and employees.  It is 
the further intent of the legislature, and it is declared to be the public policy of this 
state, that to provide persons with such information is an essential function of a 
representative government and an integral part of the routine duties of public 
officers and employees.6 
 

 The New Mexico Supreme Court, in interpreting the IPRA, has held that "there is strong 

public policy favoring access to public records."7   

 
3 1.2.2.8(A) NMAC.   
4 1.2.2.8(B) NMAC. 
5 Id. 
6 NMSA 1978, § 14-2-5. 
7 City of Las Cruces v. Public Employee Labor Relations Board, 121 N.M. 688, 691, 917 P.2d 451, 454 (1996); see 
also State ex rel. Newsome v. Alarid, 90 N.M. 790, 797, 568 P.2d 1236, 1243 (1977) (citizen’s right to know is the 
rule and secrecy is the exception); Republican Party v. New Mexico Taxation and Revenue Dep’t, Docket No. 
32,524 (6-28-12) (overruling cases applying “the rule of reason” to the extent that they conflict with Republican 
Party and directing that “courts now should restrict their analysis to whether disclosure under IPRA may be 
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  c. Trade Secrets Act 

 "Trade secrets" are exempt from disclosure under the IPRA pursuant to the "as otherwise 

provided by law" exception.8   The Trade Secrets Act, as adopted in New Mexico, establishes a 

two-prong test for information to qualify as a "trade secret:" 

D. "trade secret" means information, including a formula, pattern, 
compilation, program, device, method, technique or process, that: 
(1) derives independent economic value, actual or potential, from not being 
generally known to and not being readily ascertainable by proper means by other 
persons who can obtain economic value from its disclosure or use; and 
(2) is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy.9 
 

  d. Open Meetings Act 
 
 The Commission must consider the ramifications of the Open Meetings Act,10 if it 

decides to permit the sealing of material and relevant evidence. Deliberations by the Commission 

are governed by the Open Meetings Act, and those deliberations are generally conducted in open 

session. The Commission’s final decision must be in writing and, at a minimum, contain findings 

of ultimate fact.  Additionally, the Open Meetings Act states, “Except as otherwise provided in 

this section [§ 10-15-1(H)], the actual administrative adjudicatory proceeding at which evidence 

is offered or rebutted and any final action taken as a result of the proceeding shall occur in an 

open meeting[.]”11   

 Any decision to treat information as confidential may limit the Commission's ability to 

discuss the information in public session and to include the information in its decisions.  If the 

 
withheld because of a specific exception contained in the IPRA, or statutory or regulatory exceptions, or privileges 
adopted by this Court or grounded in the constitution.”). 
8 NMSA 1978, §14-2-1(H). 
9 NMSA 1978, § 57-3A-2(D). 
10 NMSA 1978, §§ 10-15-1, et seq. 
11 NMSA 1978, § 10-15-1(H)(3). 
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information is considered confidential, the discussion of the information will have to be 

conducted in closed session at the hearing and in the Commission's deliberations, and the 

Recommended Decision and Final Order will have to avoid or redact all references to the 

information.   

 4. Findings 

 The Hearing Examiner finds that the Confidentiality Request should be denied.  The Joint 

Applicants’ claims are conclusory only.  The Joint Applicants provide no factual information to 

demonstrate that any of the information has the economic value required to qualify as a trade 

secret.  They also provide no factual information to demonstrate how any of the information has 

the potential to affect PNMR’s stock price.  The table attached to the affidavits simply lists 

descriptions of each page and identifies a summary description of the bases (e.g., “Trade secrets 

related to merger negotiations and communications strategy,” “Trade secrets -- Strategic 

materials concerning PNMR potential future capital investments and rate base”) on which they 

claim confidentiality for each item.   

 IT IS THEREFORE ORDERED: 

 The Joint Applicants’ Confidentiality Request is DENIED. 

 ISSUED at Santa Fe, New Mexico, this July 1, 2021.    

    NEW MEXICO PUBLIC REGULATION COMMISSION 

    /s/ Ashley C. Schannauer 
    _______________________________________________ 
    Ashley C. Schannauer 
    Hearing Examiner 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 
 

IN THE MATTER OF THE JOINT APPLICATION OF 
AVANGRID, INC., AVANGRID NETWORKS, INC., NM 
GREEN HOLDINGS, INC., PUBLIC SERVICE COMPANY 
OF NEW MEXICO AND PNM RESOURCES, INC. FOR 
APPROVAL OF THE MERGER OF NM GREEN 
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TRANSACTION 
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