
BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 
 
IN THE MATTER OF THE JOINT APPLICATION OF  ) 
AVANGRID, INC., AVANGRID NETWORKS, INC., NM  ) 
GREEN HOLDINGS, INC., PUBLIC SERVICE COMPANY ) 
OF NEW MEXICO AND PNM RESOURCES, INC. FOR  ) 
APPROVAL OF THE MERGER OF NM GREEN   ) 
HOLDINGS, INC. WITH PNM RESOURCES, INC.;  )    
APPROVAL OF A GENERAL DIVERSIFICATION PLAN;  ) 
AND ALL OTHER AUTHORIZATIONS AND APPROVALS  ) 
REQUIRED TO CONSUMMATE AND IMPLEMENT  THIS  ) 
TRANSACTION       ) Case No. 20-00222-UT 
         ) 
AVANGRID, INC., AVANGRID NETWORKS, INC.,  ) 
NM GREEN HOLDINGS, INC., PUBLIC    )  
SERVICE COMPANY OF NEW MEXICO AND PNM   ) 
RESOURCES, INC.,       ) 
         ) 
JOINT APPLICANTS.      ) 
          
 

ORDER ADDRESSING PREHEARING MOTIONS AND OBJECTIONS 
 

THIS MATTER comes before the Hearing Examiner upon the prehearing motions filed 

by the parties on July 30, 2021, the Application for Subpoena filed by New Energy Economy 

(“NEE”) on July 23, 2021 and the responses filed by the parties.  Being fully informed, the 

Hearing Examiner FINDS and CONCLUDES as follows. 

The parties filed the following prehearing motions and objections as of the July 30, 2021 

deadline for such motions and objections: 

-- NEE Motion to Clarify Issues to be Considered at August 11, 2021 Hearing 

-- Joint Applicants’ Objections and Motion in Limine 

-- Joint Applicants’ Motion to Strike Certain Portions of Testimony and Exhibits of New 

Energy Economy Witness Christopher K. Sandberg 

-- The Attorney General’s Notice of Non-Availability in Response to New Energy 

Economy’s Notice of Intent to Examine NMAG’s Signatory Witness, Scott Hempling. 
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 1. NEE’s July 30 Motion to Clarify Issues to be Considered at August 11, 2021 

Public Hearing 

NEE argues that the rebuttal testimony filed by certain of the parties indicates that the 

Joint Applicants appear to have reached a new agreement outside the scope of the Second 

Amended Stipulation, which was filed on June 3, 2021 and which is the subject of the hearings.  

NEE argues that the interplay between the recommendations of the parties in their July 16 

opposition testimony and the July 29 rebuttal testimonies appears to reflect a further and 

different -- but still unclear -- agreement from the terms in the Second Amended Stipulation, 

essentially creating a “Third Amended Stipulation.”  NEE argues that it will be deprived of due 

process unless the new agreement is reduced to a writing signed by the signatories and filed with 

the Commission and the parties are given an opportunity to review and state their positions 

pursuant to 1.2.2.20(B) NMAC.  NEE asks the Hearing Examiner to (1) issue an order clarifying 

that only the filed Second Amended Stipulation will be considered at the upcoming public 

hearing unless the Joint Applicants sign and file a more recent stipulation, or (2) in the 

alternative, postpone the public hearing in this matter until the Joint Applicants reduce their new 

agreement to writing, file it in accordance with 1.2.2.20(B) NMAC, and give parties and staff 

five days to decide whether they oppose the Third Amended Stipulation with an opportunity to 

file a statement in opposition as required by the Commission’s rules.    

In their response filed on August 2, the Joint Applicants state that there is no new 

stipulation in this case.  They state that there have been discussions between Joint Applicants and 

other parties wishing to discuss possible resolution of contested issues, but no final agreement 

was reached on all contested issues and a further stipulation could not be agreed upon.   
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The Joint Applicants state that the parties opposing the Second Amended Stipulation filed 

testimony on July 16 asking the Commission to reform the Stipulation in ways that would allow 

each of those parties to support it.  The Joint Applicants, in an effort to narrow the issues that 

need to be tried at hearing, provided rebuttal testimony as to the issues that they could accept and 

those that they could not. Joint Applicants did not agree in full to any of the opposing parties’ 

requests.  Furthermore, none of the other signatories to the Stipulation have committed one way 

or the other to such requests. Thus, the Joint Applicants state that there has not been a full 

agreement on terms among all the potential parties. 

WRA also argues that NEE’s motion is premised on the erroneous presumption that there 

has been a “Third Amended Stipulation” that is being presented through the testimony of the 

Joint Applicants and various opponents of the Second Amended Stipulation.  WRA states that it 

has not entered into any stipulation, formally or informally, with any parties to this proceeding 

beyond the Second Amended Stipulation. WRA states that its own rebuttal testimony indicates 

that at least some of the modifications proposed by the stipulation opponents in their July 16 

testimonies would not be acceptable to WRA. 

 The Hearing Examiner finds, based on the July 16 and 29 testimonies and the parties’ 

responses to NEE’s motion that the parties have not reached sufficient agreement on terms to 

form a Third Amended Stipulation.  The terms discussed in the July 16 testimonies of certain 

parties and the Joint Applicants’ July 29 rebuttal testimony do not match.  And there is no 

indication that the signatories to the Second Amended Stipulation currently at issue have agreed 

to the terms discussed in the interplay between the recent testimonies.  It is not unusual and does 

not violate parties’ due process rights for parties in a proceeding to modify their positions as a 

case proceeds. NEE’s Motion should, therefore, be denied. 



4 
 

 2. The Joint Applicants’ Motion to Strike and the Joint Applicants’ Objection 

and Motion in Limine 

 The Joint Applicants use their Motion to Strike and Motion in Limine as complementary 

filings.  In the Motion to Strike parts of the July 16 testimony and exhibits of NEE witness 

Christopher Sandberg, they seek to exclude potential evidence on events in Maine, the criminal 

investigation in Spain, the alleged conflict of interest of Iberdrola attorney Marcus Rael and the 

testimony of Attorney General witness Scott Hempling.  In the Motion in Limine and Objection, 

the Joint Applicants seek to exclude evidence from other parties on the issues addressed in the 

Motion to Strike. 

 This Order addresses both of the Joint Applicants’ filings. 

  a. Verified statement and exhibits of Seth A. Berry, attached to Mr. 

Sandberg’s July 16, 2021 testimony as Exhibits CKS-1 and CKS-3 and related Sandberg 

testimony 

 The Joint Applicants object and move to strike two documents (Exhibits CKS-1 and 

CKS-3) prepared by Seth A. Berry, which were attached to NEE witness Sandberg’s July 16, 

2021 testimony in opposition to the Stipulation.  They also object and move to strike the 

references in Mr. Sandberg’s testimony to those exhibits and to exclude further testimony that 

relies upon the statements of Mr. Berry. 

 The Joint Applicants’ requests are based upon NEE’s failure to file Mr. Berry’s statement 

and exhibits as prepared testimony in this case, Mr. Berry’s presumed absence to testify at the 

upcoming evidentiary hearings and the resulting inability of any party to cross-examine Mr. 

Berry on his statements. 
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 The Joint Applicants cite the Commission’s procedural rule that prohibits the use of 

testimony in a stipulation hearing where the witness is not subject to cross examination: 

A public hearing shall be conducted to determine whether the 
stipulation shall be approved by the commission. The proponents 
of the stipulation have the burden of supporting the stipulation with 
sufficient evidence and legal argument to allow the commission to 
approve it. At the public hearing all parties and staff shall be 
allowed an opportunity to present evidence and cross-examine 
opposing witnesses on the stipulation. 
 

1.2.2.20 NMAC(5)(b)(4) (Emphasis added by the Joint Applicants.)   

 The Joint Applicants also cite the Commission’s more general procedural rules:   

All witnesses must be present at the public hearing and shall adopt, 
under oath, their prepared written testimony, subject to cross-
examination and motions to strike unless the witness’s presence at 
the public hearing is waived by the commissioner or presiding 
officer upon notice to and without objection from staff and the 
parties. 
 

§ 1.2.2.35(I)(1) NMAC.1 
 
 In addition, the Joint Applicants argue that the Berry statement constitutes inherently 

unreliable hearsay.  They cite the legal principle that hearsay is “a statement that . . . the 

declarant does not make while testifying at the current trial or hearing” and which “a party offers 

in evidence to prove the truth of the matter asserted in the statement.”  NMRA 11-801(C).   

 The Joint Applicants note that the strict rules of evidence are not necessarily applied in 

Commission proceedings, but federal and state rules exclude hearsay because he is not under 

oath, nor personally present to give evidence, nor subject to cross examination.  They also state 

that, in recognition of the inherent unreliability of hearsay, New Mexico law forbids the 

Commission from establishing substantive facts based on hearsay alone.  See Young v. Board of 

 
1 Joint Applicants expressly object to have Mr. Berry’s attendance waived at the hearing. 
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Pharmacy, 1969 – NMSC – 168, ¶ 17, 81 N.M. 5 (adopting the “legal residuum” rule and 

holding that, in administrative adjudications where substantial rights are at stake, any action 

depriving a party of such rights “must be based upon such substantial evidence as would support 

a verdict in a court of law.”).   

 The Joint Applicants state that the Commission codified this requirement in its Rules of 

Evidence, § 1.2.2.35(A)(2), which states, 

In passing upon the admissibility of evidence, the presiding officer 
shall give consideration to, but shall not be bound by, the New 
Mexico rules of evidence which govern proceedings in the courts 
of this state.  The presiding officer shall also give consideration to 
the legal requirement that any final decision on the merits be 
supported by competent evidence. 
 

(Emphasis added by Joint Applicants). 
 
 NEE argues that Mr. Berry’s verified statement is admissible, because it is a statement 

that Mr. Sandberg relied upon in formulating expert testimony. State v. Chambers 1972-NMSC-

069, ¶ 10, 502 P.2d 999.  NEE argues, therefore, that Mr. Berry does not have to provide 

testimony in the manner prescribed by the Commission’s rules. Instead, Mr. Sandberg is an 

expert witness, and he can rely on the attachments to his testimony, including Mr. Berry’s 

verified statement, as “facts or data in the case that the expert has been made aware of or 

personally observed” and because “experts in the particular field he is addressing would 

reasonably rely on those kinds of facts or data in forming an opinion on the subject.”  NEE cites 

Coulter v. Stewart, 642 P.2d 602 (though hearsay relied on by expert may be inadmissible, 

experts may rely on hearsay under Rule-11-703). 

NEE also cites Mr. Berry’s qualifications and notes that the Hearing Examiner has cited 

Representative Berry’s verified statement in three orders in this case: Order Granting Joint 

Motion for Joinder of Iberdrola, S.A. for Just Adjudication, June 8, 2021, at 13-14; Procedural 
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Order for Proceedings Addressing Contested Stipulation, May 28, 2021, Attachments 1 (at p. 3) 

and 2; and Order Addressing New Energy Economy’s Objection to Joint Applicants’ Notice, 

Motion to Compel Discovery and Request for Remedy Regarding Spain’s Official Investigation 

Into Avangrid/Iberdrola’s Board Chairman Ignacio Galan & Other Executive Committee 

Members for Spying, Bribery and Fraud, July 19, 2021, at 13.  

NEE states that Mr. Berry’s statement was verified by him via an affidavit, and it 

therefore satisfies the requirements of competence and trustworthiness. under Rule 11-801 

NMRA. 

 Moreover, NEE states that the Hearing Examiner noted in Case No. 13-00390-UT that 

“Hearsay testimony is not inadmissible per se under the Commission’s rules of procedure” and 

that hearsay evidence, when admitted, can be given “the proper weight.” See, 13-00390-UT, 

Order Overruling and Denying PNM’s Objections and Motion to Strike Testimony of David an 

Winkle, Patrick Luckow, Dr. Michael McCally, and Ronald Lehr, October 9, 2015, at 2-3. NEE 

also states that the Hearing Examiner noted that in giving due weight to the challenged 

testimony, he could also consider PNM’s objections and cross-examination.  

 The Hearing Examiner finds that most of the statements of Mr. Berry in Exhibits CKS-1, 

all of the statements in CKS-3 and the portions of Mr. Sandberg’s testimony that refer to those 

statements should be stricken.  Section 1.2.2.35 of the Commission’s Rules of Evidence 

establishes a liberal policy on the admissibility of evidence.  Subsection A states that “[s]ubject 

to the other provisions of this rule, all relevant evidence is admissible which, in the opinion of 

the presiding officer, is the best evidence most reasonably obtainable, having due regard to its 

necessity, competence, availability, and trustworthiness.”  1.2.2.35(A)(1) NMAC.  Subsection A 

also states further that, in passing upon the admissibility of evidence the presiding officer shall 
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give consideration to, but shall not be bound by, the New Mexico rules of evidence that apply to 

district courts.  It also states that the presiding officer shall also give consideration to the legal 

requirement that any final decision on the merits be supported by competent evidence.  This last 

requirement is the legal residuum rule cited by the Joint Applicants -- that, if hearsay evidence is 

admitted and relied upon by the Commission, the Commission’s decision must be supported by 

other competent evidence. Southwest Org. Project v. Albuquerque-Bernalillo Cty. Air Quality 

Control Bd., 2021-NMCA-005, 482 P.3d 1273; Duke City Lumber Co., v. New Mexico Envtl. 

Improvement Bd., 1984-NMSC-042, ¶19, 101 N.M. 291, 681 P.2d 717. 

 The Commission’s ability to consider and admit some hearsay evidence, however, does 

not mean that it should admit all hearsay evidence.  The Commission should still evaluate the 

necessity, competence, availability, and trustworthiness of such evidence. 

 In this case, the large part of Mr. Berry’s statements consists of opinions that opposing 

parties should be allowed to challenge in cross-examination.  Those statements should be 

stricken.  The only exception consists of Mr. Berry’s statements on page 18, lines 8-22 that relate 

to the activities Central Maine Power Company undertook to investigate the proponents of a 

proposed referendum against Avangrid’s proposed transmission line.  The facts in those 

statements have been confirmed and discussed in the testimony of Avangrid witness, Mr. Kump.  

Those statements are, therefore, reliable, and they are relevant to legitimate issues in this case.   

 Therefore, the Verified Statements and Exhibits of Seth A. Berry (Exhibit CKS-1 to Mr. 

Sandberg’s July 16, 2021 testimony) should be stricken, except for page 1 through page 2 

(ending on line 15)(describing who Mr. Berry is) and Mr. Berry’s statements on page 18, lines 8-

22 that relate to the activities Central Maine Power Company undertook to investigate the 



9 
 

proponents of a proposed referendum against Avangrid’s proposed transmission line.  All of 

Exhibit CKS-3 should be stricken.   

 Mr. Sandberg’s testimony on page 9 and page 10 (lines 1-18) should be stricken, as 

should page 73, lines 15-18.  

  b. Liberty Audit of Central Maine Power issues 

 The Joint Applicants object and move to strike the audit report conducted in Maine 

regarding the performance of Central Maine Power Company that is attached to Mr. Sandberg’s 

July 16 testimony (See Final Report – Central Maine Power’s Management Structure and 

Affiliate Services, dated July 12, 2021, attached as Exhibit CKS-2 to Sandberg Testimony and 

referenced as the “Liberty Report.”).  The Joint Applicants argue that the report does not qualify 

for any exception to the hearsay rule, and the Commission cannot take administrative notice of 

the document. 

 The Joint Applicants rely upon the same legal principles on hearsay evidence they 

asserted regarding the Barry documents.  They state the report is an out-of-court statement by an 

out-of-state company regarding an out-of-state company.  They state that no party to this case 

has identified any representative of the Liberty Group to testify in this matter, and no party has 

provided written testimony from any such representative.  They state that the  report is extensive, 

in depth and expansive in scope, and its conclusions are strongly contested by Joint Applicants.   

 Further, the Joint Applicants argue that the Liberty Report does not qualify under any of 

the categories in the Commission’s evidentiary rules for which the Commission may take 

administrative notice: 

D. Administrative notice: 
(1) The commission or presiding officer may take 
administrative notice of the following matters if otherwise 
admissible under Subsection A of 1.2.2.35 NMAC: 
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 (a) rules, regulations, administrative rulings, published 
reports, licenses, and orders of the commission and other 
governmental agencies; 
 (b) contents of certificates, permits, and licenses issued 
by the commission; 
 (c) tariffs, classifications, schedules, and periodic 
reports regularly established by or filed as required or authorized 
by law or order of the commission; 
 (d) decisions, records, and transcripts in other 
commission proceedings; 
 (e) state and federal statutes; 
 (f) decisions of state and federal courts; 
 (g) generally recognized technical and scientific facts; 
and 
 (h) matters of which the courts of this state may take 
judicial notice. 
 

§ 1.2.2.35, NMAC.  The Joint Applicants note that the report was submitted to a governmental 

agency, but they state that it does not qualify for administrative notice, because it has yet to be 

adopted, and, thus, the report is not a published report of a governmental agency as contemplated 

in subparagraph (D)(1)(a).  They also state that the report is not a periodic report required by law 

or order of the Commission, so it does not qualify for admission under subparagraph (D)(1)(c).  

It is also not a record of another Commission proceeding, such that it might be admitted under 

subparagraph (D)(1)(d), or any other basis in the rule.   

 The Joint Applicants note that the Commission also may permit the introduction of 

official records.  However, such records are expressly limited to “[a]n official rule, report, order, 

record, or other document prepared and issued by any governmental authority.”  See § 1.2.2.35 

(F) NMAC.  They state that the Liberty Report was not prepared and issued by any government 

authority.  It was prepared by an outside auditor and the Maine Public Utilities Commission has 

not adopted the report or the conclusions stated therein. 
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 Further, they argue that the Liberty Report does not satisfy the requirements for 

admission under state court rules on judicial notice.  Rule 11-201, NMRA, lists, in part, the 

following facts that may be judicially noticed: 

B. Kinds of facts that may be judicially noticed. The court 
may judicially notice a fact that is not subject to reasonable dispute 
because it: 
 (1) is generally known within the court's territorial 
jurisdiction, 
 (2) can be accurately and readily determined from sources 
whose accuracy cannot reasonably be questioned, or 
 (3) notice is provided for by statute. 
 

Rule 11-201(B).  The Joint Applicants state that the Commission may take administrative notice 

of neither the facts nor the conclusions of the Liberty Report because those facts and conclusions 

are not known within the Commission’s territorial jurisdiction; are not subject to being 

accurately and readily determined from sources whose accuracy cannot be reasonably 

questioned; or that administrative notice of such items is provided for by statute. 

 Finally, the Joint Applicants argue that the Liberty Report concerns the operations of 

Central Maine Power, with conclusions and facts concerning the management of that utility.  

They state that the report has little application to the potential post-merger operations of PNM.  

They state that the prejudice in admitting a report that has not been adopted by the Maine Public 

Utilities Commission outweighs any probative value. 

 NEE states that the Liberty Report is relevant and necessary to the central question of this 

proceeding – whether the proposed merger is in the public interest – and should be admitted. 

NEE states that the Commission and this Hearing Examiner have both been concerned with 

management audits during this proceeding, and the Examiner found that Joint Applicants have 

been “less than forthcoming on these issues.” Order Regarding Avangrid Service Quality Issues 

and Management Audits and Suspension of the Filing Date for Statements in Opposition to the 
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May 7, 2021 Stipulation, May 11, 2021, at 3. The Commission’s April 29, 2021 Bench Request 

to Avangrid requested information surrounding Avangrid’s corporate structure, customer 

satisfaction, customer complaints, and associated reports. Additionally, the Hearing Examiner’s 

May 11, 2021 Order Regarding Avangrid Service Quality Issues and Management Audits and 

Suspension of the Filing Date for Statements in Opposition to the May 7, 2021 Stipulation 

required the Joint Applicants to propose “a process to incorporate the results of the management 

audits from Connecticut and Maine into the record of this proceeding.” Id. at 5.   

 NEE also argues that the Liberty Report is competent and trustworthy. The Maine Public 

Utilities Commission commissioned the report and made it publicly available on July 12, 2021. 

Joint Applicants admit these facts in their July 13, 2021 Notice of Filing of Management Audit in 

Maine and Other Regulatory Proceeding. Additionally, because the Maine Commission ordered 

the preparation of the report, it is an “official rule, report, order, record, or other document 

prepared and issued by any government authority” and can be admitted into evidence under 

1.2.2.35(F) NMAC. 

Staff argues that the Commission should summarily reject Joint Applicants’ attempts to 

keep the Liberty Audit out of the record.  Staff notes that, shortly after the May 11, 2021 Status 

Conference in this case, the Hearing Examiner issued an Order Regarding Avangrid Service 

Quality Issues and Management Audits and Suspension of the Filing Date for Statements In 

Opposition to the May 7, 2021 Stipulation (“Order Regarding Service Quality Issues”). In the 

Order Regarding Service Quality Issues, the Hearing Examiner discussed recent filings made 

and proceedings underway in several jurisdictions where Joint Applicant Avangrid owned 

operating utilities. Order Regarding Service Quality Issues, pp. 1-4. The proceedings included 

the Liberty Audit ordered by the Maine Public Utilities Commission. The Hearing Examiner 
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noted that Joint Applicants had failed to disclose these matters despite their relevance to this 

case, and determined that the scheduling of further proceedings in this matter should not take 

place until after the Joint Applicants provided further information on the issues. As stated in the 

Order Regarding Service Quality Issues: 

The service deficiencies of Avangrid’s electric utility subsidiaries are relevant to 
the Commission’s review of the potential impact Avangrid’s influence will have 
on the adequacy of PNM’s service if the merger is approved. The Joint 
Applicants’ failure to disclose this information to the Commission in this 
proceeding is troubling and is also relevant to the credibility of their witnesses’ 
testimony and the transparency by which Avangrid and PNM would conduct their 
business in New Mexico if the merger is approved. The results of the management 
audits in Connecticut and Maine will help the parties and the Commission 
understand the impact of Avangrid, Inc.’s organizational structure on PNM’s 
ability to provide adequate service if the proposed merger is approved. 
 

Id., p. 4.   Based on this, the Hearing Examiner directed the Joint Applicants to submit a response 

with affidavits responding to a number of questions posed by the Hearing Examiner, and to 

provide documentation regarding a number of proceedings involving Avangrid subsidiaries in 

Maine, Connecticut and New York.  Id., Decretal Paragraph 1. The Order Regarding Service 

Quality Issues also directed the Joint Applicants to “propose in their response a process to 

incorporate the results of the management audits from Connecticut and Maine into the record of 

this proceeding.  . . .” Id.   

 Staff states that, in short, the Hearing Examiner determined as far back as May 11, 2021 

that the Liberty Audit would be made part of the record in this case. Joint Applicants had an 

opportunity to object at that time to the Hearing Examiner’s determination but neglected to do 

so. Staff states that the Motion in Limine brazenly ignores the determination made by the 

Hearing Examiner in directing that the Liberty Audit become part of the record in this 

proceeding.  
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 Staff also states that the information in the Liberty Audit is more than simply an 

evaluation of Central Maine Power’s performance since its acquisition by Iberdrola.  It is a 

review of Iberdrola and Avangrid’s management of its eastern U.S. utility subsidiaries, and as 

such contains critical information that the Commission should be aware of and be able to 

consider in making its determinations in this case.  Joint Applicants’ Motion in Limine is 

essentially a last second Hail Mary pass; a sad, desperate attempt to prevent the Commission 

from having clearly relevant information to use in making its determination in this case.  

 NM AREA acknowledges that the independent audit focuses on Central Maine Power, 

but they state that it also examines the management structure and services of Avangrid. The 

Audit concludes that some features of Avangrid's management of Central Maine Power 

contributed to the drop in service quality experienced by the utility's customers. As the 

independent Audit states, many of the customer service problems Central Maine Power's 

customers have experienced relate directly to the "unusual array of substantial and continuing 

difficulties" Avangrid has had "in integrating the operating utilities brought together by the UI 

Holdings acquisition." CMP Management Audit, page ES 1. While the independent auditors 

focused on the service quality issues at Central Maine Power, they also found that there were "a 

number of structure and management contributors" to those service quality failures. 

 NM AREA states that, if the proposed acquisition is approved, Avangrid will become the 

parent company and sole shareholder of PNM. The issues which the CMP Management Audit 

identified at Avangrid are directly relevant to the protection of PNM's customers post-

acquisition. As NM AREA has stated in its Testimony in Opposition, with the significant service 

quality failures at four of Avangrid's Northeast utilities, the Commission must be concerned 

whether there "is a risk that the adequacy of PNM's service may deteriorate under the direct or 
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indirect control of Avangrid, Inc." Testimony in Opposition of Michael Gorman, p. 8 (citing the 

Hearing Examiner's Order Regarding Avangrid Service Quality Issues and Management Audits 

and Suspension of the Filing Date for Statements in Oppositions to the May 7, 2021 Stipulation 

(5/11/2021), p. 3).  

 NM AREA states that it is proposing substantial additions to Paragraphs 36 and 38 of the 

Second Amended Stipulation, based in part on Mr. Gorman’s review of the CMP Management 

Audit. Testimony in Opposition of Michael Gorman, pp. 32-39. These proposed additions to the 

Second Amended Stipulation are intended to ensure that (i) PNM retains a sufficient workforce 

to deal with service quality issues as they arise; (ii) maintains an adequate level of investment in 

its transmission and distribution systems; and (iii) performs power quality studies for large 

customers in order to retain existing businesses and attract new business to the State. Id. NM 

AREA's proposals are also directed at the establishment of adequate SAIDI and SAIFI metrics to 

help ensure that the general levels of power quality that are experienced by all customers are 

maintained at current levels. Id. NM AREA has also recommended adding language to the 

Stipulation to ensure that the Commission can conduct periodic independent management audits, 

such as the one ordered by the Maine Commission, as needed to maintain service quality. Id.  

 NM AREA argues that Rules 11-702 and 11-703 of the New Mexico Rules of Evidence, 

read together, clearly allow an expert, such as NM AREA's witness, Mr. Gorman, to rely on 

evidence that may otherwise be considered inadmissible hearsay. See Herrera v. Springer Corp., 

1976-NMCA-015, 89 N.M. 45, 47, 546 P.2d 1202 (1976). As noted above, Mr. Gorman has 

expressly relied on the CMP Management Audit in this Testimony in Opposition. Under the New 

Mexico Rules of Evidence, the Hearing Examiner is then allowed to admit the Audit itself into 
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evidence if he finds that its probative value outweighs any prejudice to the Joint Applicants. 

Committee Commentary, Rule 11-703 NMRA (2021).  

 NM AREA also argues that the Commission's Rules Allow Administrative Notice of the 

Independent Audit of Central Maine Power. Section 1.2.2.35.D.1 NMAC provides, in relevant 

part, that the Commission can take administrative notice of  "(a) rules, regulations, 

administrative rulings, published reports, licenses, and orders of the commission and other 

governmental agencies . . . [and]  (c) tariffs, classifications, schedules, and periodic reports 

regularly established by or filed as required or authorized by law or order of the commission." 

(Emphasis added by NM AREA.)  NM AREA believes that these provisions of Section 

1.2.2.35.D.1 are broad enough to allow for the administrative notice of the CMP Management 

Audit. As the Joint Applicants' July 13th Notice of Filing of this document states, this Audit was 

ordered by the Maine Commission in its Docket N. 2018-00194. Therefore, it qualifies as a 

"published report" or a required "periodic report" of a commission as provided for in the above-

quoted Sections 1.2.2.35.D.1(a) & (c) NMAC.  

 In addition, the CMP Management Audit itself states that the Final Report was the end 

result of an RFP process established and managed by the Maine Commission. In the RFP 

process, the Maine Commission specifically selected the Liberty Consulting Group for the Maine 

Commission’s review of CMP's and Avangrid's management practices. For these reasons, the 

CMP Management Audit has the indicia of competence and trustworthiness required by the 

Commission Procedural Rules, and should be available for use as evidence in this proceeding. 

 The Hearing Examiner finds that the Joint Applicants’ Motion to Strike the audit report 

from Mr. Sandberg’s July 16 testimony should be denied and that the Joint Applicants’ 

Objection and Motion in Limine to exclude other parties’ use of the audit report should also be 
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denied.  The audit report is evidence that is relevant to the issue of how the adequacy of PNM’s 

service might deteriorate under the Iberdrola/Avangrid group of companies.  The Commission’s 

interest in the findings of the audit report was noticed to the Joint Applicants as early as May 11, 

2021.  The Joint Applicants provided the audit report to the Commission, as directed by the 

Hearing Examiner but without objection at that time.  And the parties have relied upon the audit 

report’s findings in their July 16 prefiled testimonies.  It is fairly late for the Joint Applicants to 

assert their objections. 

 Moreover, the Hearing Examiner finds that the Commission can take administrative 

notice of the audit report under section 1.2.2.35.D.1.a of the Commission’s evidentiary rules.  

The audit report was commissioned by the Maine Public Utilities Commission and filed by the 

Maine  Commission in its public records.  

 Similarly, the Joint Applicants’ Objection and Motion in Limine regarding evidence 

related to the Liberty audit report should also be denied. 

  c. Internet news and “other items regarding the Spanish investigation” 

 The Joint Applicants object to and seek to strike Mr. Sandberg’s July 16 testimony and a 

related Exhibit CKS-7 regarding the criminal investigation in Spain involving Iberdrola and 

Avangrid executives.  (See Sandberg Testimony 61:2 – 63:10, and exhibit CKS-7 thereto (“the 

Investigation Hearsay”)).  They argue that the exhibit consists of unsubstantiated and unreliable 

internet news items and other internet posts to support Mr. Sandberg’s testimony.  Like the Berry 

submissions, these items, and testimony or argument regarding the Spanish investigation must be 

excluded. 

 The Joint Applicants argue that unverified and unsubstantiated news articles fall within 

the definition of hearsay, and they must be excluded pursuant to both the Commission’s 
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evidentiary rules and the New Mexico Rules of Evidence.  They cannot be used to prove facts 

related to the Spanish investigation.  The sources and reporters are not subject to cross-

examination, and they are “inherently unreliable.” 

 Joint Applicants note that the Hearing Examiner previously declined to strike the reports 

and related affidavit filed on behalf of NEE in relation to a discovery motion.  (See Order 

Addressing Joint Applicant’s Notice, etc. (filed July 19, 2021).)  There, the Hearing Examiner 

ruled that “[i]nformation from news reports may be sufficiently reliable to provide an adequate 

basis to request information from the Joint Applicants that may confirm or disprove the news 

reports’ accuracy.”  (Id. at 11.)   

 The Joint Applicants state that, at this juncture, however, the inherently unreliable 

hearsay news reports are offered not as grounds for obtaining additional information from a party 

during the discovery process, which need only be reasonably calculated to lead to the discovery 

of admissible evidence, but for an entirely different purpose:  to be introduced to the 

Commission as actual substantive evidence to the Commission at the hearing where it will make 

its ultimate decisions in this matter.  Thus, Investigation Hearsay must be stricken as required by 

§ 1.2.2.35(A)(2) NMAC and 11-802 NMRA. 

The Joint Applicants also argue that the Investigation Hearsay is not relevant for the 

purpose of NMPRC’s determination of this matter on the merits.  When the evidence is merely 

speculative, it is not admissible.  See Peters Corp. v. N.M. Banquest Inv’rs Corp., 2008-NMSC-

039, ¶ 37, 144 N.M. 434 (noting that speculative evidence regarding the hypothetical resolution 

of another lawsuit was not admissible as to damages).  They state that courts have been 

especially hesitant to admit evidence from a preliminary investigation when there have been no 

findings of fact or other final determination.  See Smith v. Isuzu Motors, 137 F.3d 859, 862 (5th 
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Cir. 1998) (memoranda prepared by the National Highway Traffic Safety Administration 

regarding crashworthiness of vehicle involved in lawsuit not admissible).  

The Joint Applicants state that, in the Spanish investigation, the parties are presumed 

innocent.  The fact that a governmental authority is investigating something, with no allegations 

or accusations of wrongdoing by the governmental authority, provides no basis for the 

Commission to make any determination.  There is no evidence anywhere that Iberdrola or 

Chairman Galan are accused of committing a crime, and there is no evidence that Iberdrola or 

Chairman Galan are likely to be charged with a crime, much less convicted of one.        

Furthermore, Joint Applicants argue that they suffer critical prejudice because they do not 

know or have access to the complete scope of the Spanish investigation, they do not know all of 

the other companies and individuals that are part of the investigation, and they certainly cannot 

force any of those companies or people to provide information to the Commission or appear for 

testimony before the Commission.  Thus, at best, the Commission would be able to see only a 

very small portion of the proceeding in Spain, and the Commission would not be in a position to 

determine what did or did not occur.  Simply put, the material requested can provide nothing 

more than a platform for speculation on ongoing proceedings in a pre-trial stage in another 

country involving foreign citizens and laws.  See Peters Corp. 2008-NMSC-039, ¶ 37 (evidence 

of possible outcome of lawsuit not before the court is speculative and therefore not relevant). 

 NEE argues that all evidence and testimony regarding the Spanish Investigation is 

relevant and necessary to the central question of whether Avangrid/Iberdrola are competent, 

professional, and trustworthy, and whether the companies will adhere to the laws of the State of 

New Mexico and the regulatory policy, practices and procedures of this Commission.  NEE 

states that the issue is of great importance to the determination about whether the merger is in the 
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public interest. NEE notes that the Hearing Examiner in this proceeding has already 

acknowledged that “[i]f the Chairman and Chief Executive Officer of a company seeking an 

approval before the Commission is involved in a criminal investigation, the Commission 

deserves to know about it. And the Commission deserves to know what the criminal 

investigation is about.” Order Addressing New Energy Economy’s Objection to Joint Applicants’ 

Notice, Motion to Compel Discovery and Request for Remedy Regarding Spain’s Official 

Investigation Into Avangrid/Iberdrola’s Board Chairman Ignacio Galan & Other Executive 

Committee Members for Spying, Bribery and Fraud, July 19, 2021, at 10. 

The Hearing Examiner ordered Joint Applicants to produce documents related to the 

Spanish investigation in his order and explained why: 

A criminal investigation involving issues such as bribery and falsification of 
documents is particularly concerning. The criminal investigation at issue here 
involves Ignacio Galan, who is the Chairman and CEO of Iberdrola, S.A. (which 
was recently joined as a party in this case). Mr. Galan is also the Chairman of the 
Board of Directors of Avangrid, Inc., which is a Joint Applicant. Moreover, the 
criminal investigation involves three other current and former Iberdrola 
executives.2 … Joint Applicants [] fail[ed] to provide the detail required to 
understand fully the seriousness of the matter and its relevance to this proceeding. 
The Notice raises questions that require further information.3 … Iberdrola’s 
apparent investigations into its opponents in Europe are relevant to the potentially 
similar investigations that Iberdrola’s American affiliates may be conducting of 
their American opponents.4 … The Hearing Examiner, accordingly, finds that the 
Joint Applicants, including Iberdrola, should file supplemental testimony, 
pursuant to 1.2.2.35.K NMAC, about the facts underlying the investigations 
described in the June 24 Notice. The issues relate to the public interest. They 
relate to the Joint Applicants’ claims about the high ethical standards of the 
Iberdrola/Avangrid group of companies and the contrary potential that they may 
conduct similar investigatory activities against their opponents here in New 
Mexico. The questions to be answered are identified in Attachment 1.5  

 
2 Order Addressing New Energy Economy’s Objection to Joint Applicants’ Notice, Motion to Compel Discovery 

and Request for Remedy Regarding Spain’s Official Investigation Into Avangrid/Iberdrola’s Board Chairman 
Ignacio Galan & Other Executive Committee Members for Spying, Bribery and Fraud, July 19, 2021, at 10. 

3 Id., at 11. 
4 Id., at 13. 
5Id., 13-14. 
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 NEE states that Mr. Sandberg attached as exhibits to his testimony news reports about the 

investigation of Iberdrola/Avangrid’s top management for corporate spying, fraud, bribery and 

falsification of documents, some of which were reported in Reuters, and others were from 

Spanish and UK dailies. Mr. Sandberg is an expert witness who can rely on the attachments to 

his testimony in giving his expert testimony. These attachments are “facts or data in the case that 

the expert has been made aware of or personally observed.” Rule-11-703 NMRA.  

 The Hearing Examiner finds that the Joint Applicants’ Motion to Strike the cited portions 

of Mr. Sandberg’s testimony should be denied.  The evidence is relevant both for the fact of the 

criminal investigation and for the activities being investigated.  The evidence is relevant to the 

manner in which PNM’s future operations would be controlled by Iberdrola and Avangrid and 

what the impact of that control will be.  The evidence is also relevant to the manner in which the 

Joint Applicants attempt to gain the Commission’s approval of the proposed merger.  Indeed, the 

Hearing Examiner’s July 19 Order requiring the Joint Applicants to file supplemental testimony 

on the criminal investigation and the July 28 Order requiring English versions of Spanish court 

documents determined that the investigation is relevant in this case. 

 The reliability of the news articles is largely corroborated by the Joint Applicants’ filings, 

including the Joint Applicants’ June 24 Notice of Proceedings in Other Jurisdictions, the 

discovery responses attached to NEE’s July 9 Objection, etc. to the June 24 Notice and the Joint 

Applicants’ July 27 supplemental testimony on these issues.  The Hearing Examiner and 

Commission are also able to give the news articles their proper weight. 

 For the same reasons, the Joint Applicants’ Objection and Motion in Limine regarding 

evidence related to the criminal investigation in Spain involving Iberdrola and Avangrid 

executives and Iberdrola Renovables should also be denied. 



22 
 

d. Testimony regarding Attorney Marcus Rael and Attorney General Balderas 

 The Joint Applicants object and seek to strike references in Mr. Sandberg’s July 29 

rebuttal testimony regarding the alleged conflict of interest of Iberdrola attorney Marcus Rael 

and related news articles that Mr. Sandberg attached to his testimony as Exhibits CKS-3, CKS-4 

and CKS-5.6  The Joint Applicants also ask that all evidence regarding the alleged conflict of 

interest be excluded from this case.   

 The Joint Applicants argue that the news articles constitute hearsay exhibits and 

testimony relating to irrelevant allegations regarding Iberdrola counsel Marcus Rael.  The Joint 

Applicants say the three articles are patent hearsay, and do not qualify for any exception to the 

hearsay rule as embodied in the Commission’s rules of evidence and the New Mexico Rules of 

Evidence for District Courts, like the news articles about the Spanish criminal investigation that 

the Joint Applicants seek to exclude.  The articles largely just regurgitate a controversy that was 

initiated and fueled by NEE itself.  The authors are not subject to cross-examination, and NEE 

has failed to provide testimony from the authors.  Moreover, there is no proof that these web 

posts are the types of information that an expert in Mr. Sandberg’s field would rely upon.  They 

state the news articles are particularly improper where, as here, one of the cited internet items is 

filled with quotes from NEE’s lawyer, Marial Nanasi, who cannot be both a witness and lawyer 

in this case.   

 Further, the Joint Applicants argue that the prejudice that may result from the admission 

of the articles or any testimony concerning Mr. Rael far outweighs any probative value.  They 

state that the articles and the related controversy are the products of NEE’s own efforts to call 

 
6 It should be noted that Mr. Sandberg used the same exhibit numbering nomenclature (i.e., CKS-1, CKS-2, 

etc.) in his July 16 direct testimony and his July 29 rebuttal testimony.  Section 2.a above addresses Exhibit CKS-3 
in the July 16 direct testimony.  This section addresses Exhibits CKS-3, CKS-4 and CKS-5 in his July 29 rebuttal 
testimony. 
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into question Mr. Rael’s relationship with the Attorney General’s office.  The Attorney General 

is the leader of a large and sophisticated group of lawyers, he negotiated for and received 

settlement concessions from Joint Applicants, and the terms in the Second Amended Stipulation 

should be weighed on its merits. 

 NEE argues that Mr. Sandberg can rely upon the news articles regarding the alleged 

conflict of interest of Mr. Rael as  “facts or data in the case that the expert has been made aware 

of or personally observed” to formulate expert testimony. Rule 11-703 NMRA. NEE again cites 

the New Mexico Supreme Court’s ruling in the Living Cross case, discussed above, the 

importance of addressing alleged conflicts of interest.  Living Cross Ambulance Serv., Inc. v. 

N.M. Pub. Regulation Comm’n 2014-NMSC-036, ¶ 22. 

NEE states that actions and inactions taken by Iberdrola/Avangrid in this proceeding are 

relevant to whether this merger is in the public interest. NEE cites the following from the 

Hearing Examiner’s July 19 Order regarding the relevance of evidence related to the Spanish 

criminal investigation:  “They relate to the Joint Applicants’ claims about the high ethical 

standards of the Iberdrola/Avangrid group of companies and the contrary potential that they may 

conduct similar investigatory activities against their opponents here in New Mexico.”7  

NEE argues that a pattern and practice has emerged.  NEE states that the Rael/Balderas 

conflict of interest and undue influence (and potential fraud) laid out in the articles attached to 

Mr. Sandberg’s testimony in conjunction with the underhanded and extra-legal misconduct in 

Spain and Maine evidences a disturbing modus operandi by the Iberdrola/Avangrid group. See 

Rule 11-404 NMRA. (Crimes, wrongs, or other acts are admissible: “for another purpose, such 

 
7 Order Addressing New Energy Economy’s Objection to Joint Applicants’ Notice, Motion to Compel Discovery 

and Request for Remedy Regarding Spain’s Official Investigation Into Avangrid/Iberdrola’s Board Chairman 
Ignacio Galan & Other Executive Committee Members for Spying, Bribery and Fraud, July 19, 2021, at 14. 
(footnote omitted.) 
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as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of 

mistake, or lack of accident.”)   

 NEE states that Mr. Sandberg does not offer testimony on this issue “to prove the truth of 

the matter asserted.” Rule 11-801(C)(2) NMRA. In fact, he states in his testimony that he does 

not know whether a conflict of interest or undue influence exists or not, but it made an 

impression on him worth advising the Commission about. See Rule 11-803(1) NMRA. (Present 

Sense Impression. A statement describing or explaining an event or condition, made while or 

immediately after the declarant perceived it.) The articles the Joint Applicants seek to exclude 

were included as a classic exception to the hearsay rule and that can be seen in the way Mr. 

Sandberg referenced it – the present impression of the Balderas/Rael debacle jogged his memory 

about the existence of a conflict that tainted the nature of negotiations and impugned the integrity 

of a past regulatory matter, which he provided as reference, as well.  

Further, on July 27, 2021 the Hearing Examiner ordered several parties to file verified 

pleadings indicating their positions on whether a conflict of interests exists. Order Requiring 

Positions of Joint Applicants, Attorney General, and Bernalillo County on Alleged Conflict of 

Interest at 2.  NEE cites further the Hearing Examiner’s Notice of Ex Parte Communications and 

Order Providing Opportunity to Respond, issued on August 4, as indicating the lack of respect 

for and lack of adherence to Commission’s rules and practice, and improper attempts at extra-

legal influence in this proceeding.  

Lastly, NEE states that the Joint Applicants have the opportunity to cross-examine Mr. 

Sandberg on these matters, to the extent he has information about it, argue it in briefs, and the 

Hearing Examiner is equipped to give this evidence the weight it deserves. 
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 The Hearing Examiner finds that news articles attached as Exhibits CKS-3, CKS-4 and 

CKS-5 to Mr. Sandberg’s July 29 rebuttal testimony should be stricken.  The probative value is 

outweighed by the prejudice to the Joint Applicants from not being able to cross-examine the 

people with the opinions quoted in the articles.  The sole reference to the articles in Mr. 

Sandberg’s rebuttal testimony, however, is on page 17: 

I am aware of press reports regarding Iberdrola’s use of Marcus Rael as a 
settlement negotiator in this case and concerns regarding a conflict of interest 
between his employment with the New Mexico Attorney General’s office and 
Bernalillo County. I have attached the three press reports to which I am referring 
as Exhibits CKS-3, CKS-4 (with irrelevant pages excised), and CKS-5 and I 
incorporate them into this testimony. 

 
 The portion of the testimony marked with the strikethrough above should be stricken.  

However, other competent testimony and evidence presented in this proceeding related to the 

alleged conflict of interest is relevant for the reasons stated above and will not be excluded. 

  e. Scott Hempling’s testimony 

 Two related filings are at issue here:  the Attorney General’s Notice of Non-Availability 

in Response to New Energy Economy’s Notice of Intent to Examine NMAG Signatory’s Witness 

and the Joint Applicants’ Objections and Motion in Limine. 

 The Attorney General states that it will not make Scott Hempling available at the 

upcoming evidentiary hearings because NEE’s Notice of Intent to Examine Scott Hempling does 

not comply with the Hearing Examiner’s May 28, 2021 Procedural Order For Proceedings 

Addressing Contested Stipulation.  The May 28 Order directed each of the signatories to file 

testimony “from at least one witness” in support of the Stipulation by June 18, 2021, testimony 

in Opposition to be filed by July 16, 2021, and Rebuttal testimony to be filed by July 29, 2021. 

Order par. 1(c), (f) and (g). Paragraph 3 of the Order provided the following instruction:  



26 
 

A party wishing to examine at the hearing any Signatory witness, who has filed 
prepared testimony prior to the Signatory’s entry into the Stipulation but who has 
not filed testimony in support of the Stipulation, shall provide notice of the party’s 
intent to examine the Signatory’s witness by the applicable filing deadline for the 
party’s testimony. The notice will be deemed sufficient to provide for the 
witness’s attendance at the hearing.  

 
(Emphasis added by the Attorney General.)   

On June 18, 2021, the Attorney General submitted the testimony of Andrea Crane in 

support of the Stipulation. On July 16, 2021, NEE filed the testimony and exhibits of witness 

Christopher K. Sandberg. NEE did not file notice of its intent to examine Scott Hempling by the 

applicable deadline. Instead, on July 29, 2021, NEE filed rebuttal testimony and separately filed 

a “Notice of Intent to Examine NMAG Signatory’s Witness, Scott Hempling, As Part of New 

Energy Economy’s Rebuttal Case in the Contested Hearing on Merger and Second Amended 

Stipulation.”   Judge Hempling did not file testimony in support of the Stipulation.  The 

applicable deadline for giving notice of intent to examine Judge Hempling at the hearing was 

July 16, 2021. The Attorney General argues, therefore, that NEE’s Notice is void for the purpose 

of compelling Judge Hempling’s appearance and the Attorney General will not be producing 

him. 

 The Joint Applicants object to the admission of Scott Hempling’s April 2, 2021 testimony 

and ask that all references to and testimony based upon his pre-filed testimony must be stricken.  

They also object to his attendance at the upcoming evidentiary hearings. 

 The Joint Applicants state that, since his testimony was filed in this case, Judge Hempling 

has been appointed as an Administrative Law Judge (“ALJ”) for the Federal Energy Regulatory 

Commission (“FERC”), and it is presumed that the Attorney General plans to not rely on the 

testimony, as he has reached an agreement on the Second Stipulation.  They argue that his 
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testimony is no longer admissible, as he is no longer available as a witness for testimony or 

cross-examination at the hearing.   

 The Joint Applicants state that federal law prohibits ALJs from performing “duties 

inconsistent with their duties and responsibilities as administrative law judges.”  5 U.S.C. § 3105 

(1978).  FERC regulations specifically adopt general rules governing the conduct of their 

employees.  See 18 C.F.R § 3c.1 (adopting standards from 5 C.F.R. §§ 735, 2635 and 3401).  

Among other things, the adopted standards prohibit employees from engaging in “outside 

employment or activities . . . that conflict with official Government duties and responsibilities.”  

5 C.F.R § 2635.101(b)(10). 

 The Joint Applicants state that Avangrid and PNM both have matters before FERC on a 

regular basis.  Given Judge Hempling’s role as a federal ALJ for a regulatory entity that has 

jurisdiction over Joint Applicants, it would be wholly improper for any party to continue to use 

his testimony in this case for any purpose.  His employment as an expert witness in cases adverse 

to FERC-regulated entities would clearly conflict with his obligations to act fairly and 

impartially as an ALJ.  Because he cannot be a witness, Judge Hempling cannot be cross-

examined by Joint Applicants, which would result in an unfair use of the testimony by any party, 

and one which does not comply with NMPRC’s evidentiary rule. 

In its August 4 response to the Attorney General’s Notice of Non-Availability, NEE 

argues that its Notice satisfied the requirements in the Hearing Examiner’s May 28 procedural 

order.  NEE states that the applicable filing deadline for NEE’s notice to have Scott Hempling 

appear for rebuttal testimony was July 30, 2021 – the date proper notice was given.  

NEE states that it intends to use Judge Hempling as a rebuttal witness to Mr. Azagra 

Blazquez’s June 18 testimony in support of the stipulation.  NEE also states that it intends to 
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question Judge Hempling about the further concessions made by the Joint Applicants since the 

submission of Judge Hempling’s Direct Testimony on April 2, 2021. 

In its August 4 response to the Joint Applicants’ Objections and Motion in Limine, NEE 

argues that Judge Hempling’s testimony is relevant, available, competent and trustworthy. Judge 

Hempling’s testimony is relevant, because it consists of his expert opinion on whether the 

proposed merger is in the public interest. It is available because the Attorney General filed Judge 

Hempling’s testimony in this case on April 2, 2021. It is competent and trustworthy, because 

Judge Hempling filed his testimony under oath, has extensive experience in regulatory matters as 

evidenced by his recent appointment to the FERC, among other qualifications included in his 

resume attached to his April 2, 2021 testimony, and because his testimony is an admission of a 

party opponent under Rule 11-801(D)(2) NMRA. 

 NEE also states that Judge Hempling has made no mention that having his direct 

testimony entered into the record presents a “conflict with official Government duties and 

responsibilities”, and no party has presented evidence that it does. 5 C.F.R. § 2635.101(b)(10). 

Joint Applicants have failed to provide any verified evidence that Judge Hempling is unavailable 

or that his appearance at hearing or his testimony will result in a conflict. To the extent that his 

testimony in this case may present a future conflict, that hypothetical conflict can be addressed in 

the proceeding in which it arises, if it ever does.  

 In its August 4 response, Staff argues that Judge Hempling’s April 2 testimony should be 

admitted and that the Attorney General should make Judge Hempling available for questioning at 

the evidentiary hearings.  Staff argues that the Hearing Examiner’s May 28 procedural order has 

already determined that the April 2 testimony will be admitted.  Staff states that the Joint 
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Applicants failed or declined to object to this provision when the procedural order was issued, 

and parties have relied on the provisions of that order in preparing their cases. 

 As to Judge Hempling’s appearance at the hearing, Staff states that the language in the 

May 28 procedural order about the “applicable deadline” for filing the required notice is not 

entirely clear, but NEE submitted its notice for Judge Hempling’s appearance on the July 29 

deadline for the filing of rebuttal testimony.  Staff also states that the initial procedural order 

issued on December 18, 2020 required that any witness submitting testimony in this proceeding 

would be expected to appear and submit to examination under oath. While the May 28 

procedural order modified the initial procedural order, it did not completely vacate it. Judge 

Hempling, in filing testimony on April 2, 2021, committed himself to appearing in this 

proceeding. The May 28 procedural order did not relieve him of that obligation.8 

 NM AREA argues that, by implication, the Joint Applicants' Motion in Limine could 

apply to portions of the Rebuttal Testimony of Michael Gorman, which cited to and rebutted 

portions of Judge Hempling's Direct Testimony. Rebuttal Testimony of Michael Gorman, pp. 1-

9.  

 NM AREA argues further that the Joint Applicants' use of a generic Motion in Limine to 

strike the unspecified testimonies of "other intervenors" should be rejected as it violates the 

Commission's Procedural Rules regarding motions. Rule 1.2.2.12.A(4) states that "motions must 

clearly state the relief sought, [and] the grounds therefore." This provision is similar to the Rules 

of Civil Procedure which require motions to "state with particularity the grounds and the relief 

sought." Rule 1-007.1.A NMRA (2021). The fact that Mr. Gorman's Rebuttal Testimony was 

 
8 Staff notes that no party has submitted a Notice of Intent to Examine Staff witness Marc Tupler, yet multiple 

parties have scheduled time to examine Mr. Tupler. Staff has not objected to the scheduled examination of Mr. 
Tupler, but believes that the parties should be treated similarly in this regard.   



30 
 

never cited directly as the target of the Joint Applicants' Motion in Limine is sufficient grounds 

to reject that Motion.  

 In addition, Mr. Gorman's Rebuttal Testimony to Judge Hempling's Direct should not be 

stricken as it is valuable evidence in this proceeding. In his Rebuttal, Mr. Gorman was 

responding to Judge Hempling's assertion that an independent post-acquisition PNM Board 

would have little or no value for PNM's customers as it would owe its loyalty to its single 

shareholder, Avangrid. Gorman Rebuttal, p. 4. Mr. Gorman responded that any conflict of 

interest between the interests of PNM's customers and Avangrid could be resolved by requiring 

the post-acquisition PNM Board to adopt a Delegation of Authority document. In that Delegation 

of Authority, Avangrid and Iberdrola would expressly recognize that the delegation of local 

matters to the sole control and authority of the PNM Board, and the other ring fencing provisions 

were not in conflict with the corporate goals of either parent company. Id. at pp. 5-7.  

 Even though Mr. Gorman is no longer recommending a post-acquisition PNM Board 

comprised of a majority of independent and disinterested Directors, he is still recommending the 

adoption of a Delegation of Authority for the same reasons he stated in his Rebuttal Testimony. 

Gorman Testimony in Opposition, pp. 17-18. PNM agreed to add this condition to the Second 

Amended Stipulation in its July 29th Rebuttal Testimony. July 29, 2021 Rebuttal Testimony of 

Pedro Azagra Blazquez, pp. 7-8. Therefore, Mr. Gorman's Rebuttal Testimony on this issue is 

still valuable for the Commission to consider, and should not be stricken.  

 In this context, NM AREA supports the Attorney General's proposal to introduce Judge 

Hempling's Direct Testimony into the record, but not make him available for cross-examination. 

See Attorney General's Second Prehearing Memorandum (7/30/2021); Attorney General's Notice 

of Non-Availability (8/2/2021).  
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In its August 4 response, WRA supports the Attorney General’s position on its refusal to 

make Judge Hempling available at the evidentiary hearings.  WRA, however, raises a new 

objection, claiming that NEE’s questioning will constitute prohibited friendly cross-examination.  

This objection is untimely, as it was filed past the July 30 deadline for objections, and no party 

has had an opportunity to respond this objection.    

The Hearing Examiner rejects the Joint Applicants’ objection to the admission of Judge 

Hempling’s April 2 testimony.  That testimony will be admitted and evidence related to that 

testimony will be admissible, contrary to the Joint Applicants’ Motion in Limine. 

The Hearing Examiner finds that the Attorney General’s Notice of Non-Availability is 

well taken, and Judge Hempling’s appearance at the upcoming evidentiary hearings will not be 

required.  As the Attorney General notes, the issues NEE seeks to question Judge Hempling 

about relate to evidence that was presented on or before the June 18 filing date of parties’ 

testimony in support of the stipulation.  Testimony to the June 18 testimony and the required 

notice under the May 28 procedural order for witnesses who had filed testimony on April 2 was 

due for NEE on July 16.     

IT IS THEREFORE ORDERED: 

1. NEE’s Motion to Clarify Issues to be Considered at August 11, 2021 Hearing is 

DENIED. 

2. The Joint Applicants’ Objections and Motion in Limine and their Motion to Strike 

Certain Portions of Testimony and Exhibits of New Energy Economy Witness Christopher K. 

Sandberg are GRANTED in part and DENIED in part as stated above. 
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3. The Attorney General’s Notice of Non-Availability with respect to Judge 

Hempling is well taken and Judge Hempling’s appearance at the upcoming evidentiary hearings 

will not be required. 

 ISSUED at Santa Fe, New Mexico on August 6, 2021. 

   NEW MEXICO PUBLIC REGULATION COMMISSION 
 
   /s/ Ashley C. Schannauer 
   ________________________________________________ 
   Ashley C. Schannauer 
   Hearing Examiner 
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