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New Energy Economy (“NEE”), by and through its undersigned counsel, files its Brief-

In-Chief (“Brief”) pursuant to NMAC Rule 1.2.2.36 and the Hearing Examiners’ Oral Order 

issued on August 19, 2021, and written Orders of August 20, 2021 and September 13, 2021. New 

Energy Economy specifically requests to incorporate its Statement of Positions filed on August 

30, 2021 as though it were filed and included herein. 

I.      Introduction  
 

PNM, Avangrid and Iberdrola are before the PRC seeking approval for a merger of 

Avangrid, Iberdrola’s subsidiary, and PNM.  NEE does not contest that it is in the interests of 

PNMR’s shareholders, PNMR’s management, Avangrid and Iberdrola that the merger be 

approved. Under the law, however, that is beside the point.  The merger and Second Amended 

Stipulation (“Stipulation”) viewed in its entirety does not provide net benefits to the public.  

Thus, no matter how much the Joint Applicants, their shareholders and Avangrid’s 

parent, Iberdrola, may want this merger, and no matter how much political support they have 

managed to cultivate among politicians, the issues for the PRC in this case are straightforward: 

Will the merger, as provided in the contested stipulation, provide a net public benefit?  Is it in the 

public interest? 

The answer to both of these questions, as has been demonstrated in the evidence now 

before the PRC, is no, for the following reasons that NEE explains in greater detail below:  

First, the merger will bring to New Mexico Avangrid’s management which has shown in 

Maine, Connecticut and New York that it will sacrifice reliability and service if those goals 

conflict with its ability to meet the expectations of its shareholders, which are principally 

Iberdrola itself.  
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Second, Avangrid, in addition to having been found to sacrifice service in favor of profit, 

has been found within the past 5 years to have committed dozens of regulatory infractions1 that 

have resulted in more than $60M in fines and penalties.  Having a company with such a sordid 

history run our monopoly utility is not in the public interest. Having been forced to come clean 

about their regulatory history by the PRC and Intervenors, Avangrid, Iberdrola and PNM 

dismissed these telling infractions and fines as, in effect, “no big deal.”  It is up to the Hearing 

Examiner and the PRC to decide if their characterization is correct.  

Third, as the evidence has established, the “new” PNM board will have a patina of 

independence from Avangrid and Iberdrola, but the structure of the ensuing board plus the 

hedging by Iberdrola and Avangrid about its independence has shown that the independence will 

be illusory as to policy issues and the ability of the parent corporations to profit from their New 

Mexico operations.2   

Fourth, we know from Commission Exhibit 11 and JA Exhibit 7, Supplemental 

Testimony of Pedro Azagra-Blazquez, July 27, 2021, that the parent corporation, Iberdrola, 

which will ultimately control all of PNM’s and Avangrid’s activities in New Mexico, is under 

 
1 See, e.g., Commission Exhibit #6, and JA Exhibit 14, Direct Testimony of Robert D. Kump 
Pursuant to June 14, 2021 Order, passim, and the 8/12/2021 cross-examination of Mr. Kump by 
NEE Attorney Tim Davis, passim. 
2 See, e.g., NMAG, Exhibit 2, Direct Testimony of Scott Hempling, pp. 54, 70-71. (At 54: 
“Iberdrola/Avangrid’s acquisition aspirations are in tension with PNM’s public service 
obligations, because if equity becomes scarce for Iberdrola/Avangrid, the Commission has no 
enforceable guarantee that Iberdrola/Avangrid will put PNM before any other of its ventures. 
Iberdrola/Avangrid cannot, at least not under oath, tell each utility subsidiary’s state commission 
that their utility will be Iberdrola/Avangrid’s top priority[.]”; At 71: “Q.Is there other evidence 
that Avangrid will control PNM? A.Yes. Mr. Kump stated that control of day-to-day operations 
will lie with PNM. But he also stated that if PNM has performance problems, Avangrid “can be 
expected to similarly react quickly and appropriately to ensure that customer service expectations 
are met or exceeded.” These two statements are not consistent. (footnotes omitted.)) 
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criminal investigation in Spain for bribery and falsification of documents.3  It should be seen as 

unacceptable that this merger could be approved before the outcome of that investigation is 

known.  If Iberdrola’s disclaimers about the nature and importance of that investigation are 

correct, which is doubtful, Iberdrola and Avangrid should welcome a hiatus in this proceeding 

until the outcome of that investigation is known.       

 Fifth, Avangrid and PNM have justified their desire to merge not on their actual 

purpose, which is to create a gilded payday for PNM shareholders and management and an 

opportunity for profit by Avangrid/Iberdrola that will more than justify the premium they are 

paying.  Instead, the three companies have presented the merger as pathway to a bright, 

renewables-based energy future for New Mexico.  Allegedly because Iberdrola and Avangrid are 

in the forefront of ending fossil fuel sourced energy and promoting renewable energy, with a 

particular emphasis on solar energy.  As explained below, this is not, in fact, true and 

Ibedrola/Avangrid’s investments and public policy track-record explain why the company is 

peddling a “green-washed” story through a deluge of print and other media advertising in 

multiple venues that is intended to get the New Mexico public, who are desperate to get away 

from fossil fuels, to support the merger. But now it is clear that Four Corners will only be sold to 

another operator and not closed.   Where is the public benefit in this?   

Sixth and finally, the monetary benefits contained in the stipulation, which total $ 93 

million4, are insufficient to compensate the New Mexico public and its ratepayers for the loss of 

 
3 Order Addressing New Energy Economy’s Objection to Joint Applicants’ Notice, Motion to 
Compel Discovery and Request for Remedy Regarding Spain’s Official Investigation into 
Avangrid/Iberdrola’s Board Chairman Ignacio Galan & Other Executive Committee Members 
for Spying, Bribery and Fraud, July 19, 2021; Order Denying Joint Applicants Claim of 
Confidentiality for Internal Audit Reports, 8/10/2021. 
4 This sum is the total from Regulatory Commitments 1 and 2 contained within the Second 
Amended Stipulation, JA Exhibit 2, Notice of Filing of Second Amended Stipulation pp. 13-14 of 
45. 
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control over the conduct of their utility and the placement of that control in the hands of a 

company which is becoming notorious elsewhere for its poor and profit-oriented management, 

its lack of investment in solar while trumpeting the opposite, the fines and penalties assessed 

against it and the significant possibility that the parent corporation, Iberdrola, has engaged in 

serious criminal misconduct in its home country.   

II. Applicable Law 

[T]he Hearing Examiner determined to combine the public hearing on the contested 

stipulation with the hearing on the merits of any substantive issues not addressed by the 

stipulation, pursuant to Section 1.2.2.20.B(3) NMAC5  

A. Contested Stipulations 
This Commission has consistently applied the following standard when reviewing 

contested stipulations:  

(a) the parties and Staff had notice and an opportunity to be heard on the stipulation; (b) 
substantial evidence in the record as a whole supports the Commission’s conclusion that 
the stipulation is fair, just and reasonable and in the public interest; (c) the stipulation is in 
accordance with applicable law.6  

B. Applicable Public Utility Act Sections  
 

Section 62-6-12 NMSA 1978 provides:  
 
A. With the prior express authorization of the commission, but not otherwise:  

 
5 Procedural Order, May 28, 2021, p. 5. 
6 Order Granting Request for Clarification, Case No. 13-00390-UT, Sept. 16, 2015, at ¶8. A 
similar standard has been applied to uncontested stipulations: (a) whether the settlement is a 
product of serious bargaining among capable, knowledgeable parties; (b) whether the settlement, 
as a whole, benefits customers and the public interest; and whether the settlement, as a whole, 
violate any important regulatory principle or practice. See, e.g., Case No. 16-00096-UT, 
Certification of Stipulation, Dec. 21, 2016, at - (Commission approval conferred in Order 
Adopting and Approving Certification of Stipulation (Jan. 11, 2017.) 
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(1) any two or more public utilities may consolidate or merge with each other so as to 
form a new concern;  

(2) any person and a public utility or public utility holding company may consolidate or 
merge with each other so as to form a new concern;  

(3) stock of a public utility or public utility holding company may be acquired by:  
(a) any person who prior to the acquisition of any such stock or part thereof is a 
person subject to regulation or classified as a public utility or public utility 
holding company in any jurisdiction;  
(b) any person who is or during the course of an acquisition covered by this 
section becomes subject to regulation or is classified as a public utility or public 
utility holding company in any jurisdiction based on reasons other than solely the 
acquisition described in this paragraph;  
(c) any person associated, affiliated or acting in concert with any person subject to 
regulation or classified as a public utility or public utility holding company in any 
jurisdiction for the purposes of any acquisition subject to the provisions of this 
section;  
(d) any person associated, affiliated or acting in concert with any person described 
in Subparagraphs [Subparagraph] (a), (b) or (c) of this paragraph; or  
(e) any person who, during the course of an acquisition covered by this section, 
merges or consolidates with a person described in Subparagraphs [Subparagraph] 
(a), (b), (c) or (d) of this paragraph.  

(4) any public utility may sell, lease, rent, purchase or acquire any public utility plant or 
property constituting an operating unit or system or any substantial part thereof; provided, 
however, that this paragraph shall not be construed to require authorization for transactions in the 
ordinary course of business.  

 
B. Any consolidation, merger, acquisition, transaction resulting in control or exercise of control, 
or other transaction in contravention of this section without prior authorization of the 
commission shall be void and of no effect.  

 
C. Nothing in this section shall limit or expand the authority of the commission with respect to 
Class II transactions as provided in the Public Utility Act [Chapter 62, Articles 1 to 6 and 8 to 13 
NMSA 1978].  
 

Section 62-6-13 NMSA 1978 provides:  
 
Application shall be made by the interested public utility by written petition containing a 
concise statement of the proposed transaction, the reason therefor and such other 
information as may reasonably be required by the commission. Upon the filing of such 
application, the commission shall promptly investigate the same, with such hearing and 
upon such notice as the commission may prescribe, and unless the commission shall find 
that the proposed transaction is unlawful or is inconsistent with the public interest, it shall 
give its consent and approval in writing. 
 



 6  

C. The Commission’s most recent merger acquisition case, 19-00234-UT 

The Hearing Examiner in 19-00234-UT recently articulated the standard of proof in 

merger cases. There are three interrelated standards of proof: preponderance of the evidence 

means the greater weight of the evidence. Campbell v. Campbell, 1957-NMSC-001, ¶ 24, 62 

N.M. 330; the standard of proof to support a contested stipulation as more fully articulated 

above; and prior approval of “the Proposed Transaction is required under Sections 62-6-12 and 

62-6-13 of the Public Utility Act. Section 62-6-13 states that the Commission will approve 

proposed acquisitions that require Commission approval under Section 62-6-12 ‘unless the 

commission will find that the proposed transaction is unlawful or is inconsistent with the public 

interest[.]’” Amended Certification of Stipulation, 2/12/2020, p. 21; Adopted unanimously by 

Final Order, 3/11/2020. 

She continued:  
 

In addressing the statutory requirements for approval of mergers in Case No. 2678, the 

Commission considered the standard for determining whether a merger is “inconsistent with the 

public interest.” The Commission approved the declaration in the Recommended Decision that 

“the test is whether the public interest is served by approving the merger as determined by the 

facts and circumstances of each case. Generally, the complexities of mergers should require a 

positive benefit to ratepayers if they are to be approved.” Case No. 2678, Recommended 

Decision at 22 (11-15-96), adopted by Final Order Approving Recommended Decision (1-28-

97). This standard was discussed further and reaffirmed in Case No. 3116. Case No. 3116, 

Recommended Decision at 12 (5-4-00), adopted by Final Order (5-9-00).  

In Case No. 04-00315-UT, the Commission identified the following four principal factors 

as bearing on whether a transaction satisfies the Section 62-6-13 standard for approval:  
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1. Whether the transaction provides benefits to utility customers;  
2. Whether the Commission’s jurisdiction will be preserved;  
3. Whether quality of service will be diminished; and  
4. Whether the transaction will result in the improper subsidization of non-utility 

activities. 
 

Case No. 04-00315-UT, Certification of Stipulation at 17 (5-26-05), adopted by Final Order (5- 

27-05).  

 
Also to be considered are the following conditions that the Commission in past 

acquisition cases has attached to its approvals (but not all conditions in all cases), to ensure that 

an acquisition is in the public interest:  

● no adverse impact on utility’s existing rates: Case No. 3712, Recommended Decision at 
23 (7-22-02), adopted by Final Order (8-20-02); Case No. 3103, Recommended Decision 
at 20 (1-10-00), adopted by Final Order (1-18-00);  

● maintain current offices for period of time: Case No. 3103, Recommended Decision at 22; 
Case No. 04-00315-UT, Certification of Stipulation at 49; Case No. 08-00078-UT, 
Certification of Stipulation (11-24-08), adopted in relevant part by Final Order Partially 
Approving Certification of Stipulation at 106-08 (12-11-08), clarified by Order on 
Request for Clarification (3-30-10);  

● maintain employee wages and benefits: Case No. 08-00078-UT, Certification of 
Stipulation at 108;  

● not recover transaction costs from ratepayers: Case No. 3103, Recommended Decision at 
22; Case No. 04-00315-UT, Certification of Stipulation at 42; Case No. 11-00085-UT, 
Recommended Decision at 27 (12-2-11);  

● hold customers harmless from negative impacts of transaction: Case No. 2678, 
Recommended Decision at 85 (11-15-96), adopted by Final Order (1-28-97); Case No. 
3103, Recommended Decision at 23; Case No. 3116, Recommended Decision at 40 (5-4- 
00), adopted by Final Order (5-9-00);  

● require utility to give Commission notice of its intent to pay dividends to the holding 
company: Case No. 3103, Recommended Decision at 21; Case No. 3712, Recommended 
Decision at 20; Case No. 08-00078-UT, Certification of Stipulation at 30;  

● agreement by utility to not recover acquisition adjustment from ratepayers: Case No. 
3103, Recommended Decision at 20; Case No. 3712, Recommended Decision at 21; Case 
No. 04-00315-UT, Certification of Stipulation at 42; Case No. 08-00078-UT, 
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Certification of Stipulation at 104; Case No. 11-00085-UT, Recommended Decision at 
27;  

● Require utility to waive any claims of preemption as a basis for challenging the 
Commission’s disallowance of costs: Case No. 2678, Recommended Decision at 85; Case 
No. 3103, Recommended Decision at 21; Case No. 3116, Recommended Decision at 39; 
Case No. 3712, Recommended Decision at 21;  

● Prohibit utility from recovering increased costs of capital that may result from 
transaction: Case No. 3103, Recommended Decision at 20; Case No. 3116, Recommended 
Decision at 40;  

● File Cost Allocation Manual: Case No. 04-00315-UT, Certification of Stipulation 48;  

● Hold ratepayers harmless from increases in cost of replacement debt: Case No. 11- 
00085-UT, Recommended Decision at 2;  

● Rate freeze: Case No. 08-00078-UT, Certification of Stipulation at 26;  

● Agreement by acquiring company to not sell for period of time: Case No. 08-00078-UT, 
Certification of Stipulation at 26;  

● Agreement by acquiring company to invest certain amount in utility for period of time: 
Case No. 08-00078-UT, Certification of Stipulation at 26.  

 
Id., pp. 21-24. 
 

III. NEE Responses to Commission’s Briefing Order 
A. Measures in the Second Amended Stipulation and the Public Utility Act 

that will provide for enforcement of the Regulatory Commitments in the 
Second Amended Stipulation.  

 

The Second Amended Stipulation is devoid of commitments that are enforceable except 

in very straightforward instances, like with part of Regulatory Commitment #1 for the rate credit 

of $50 million dollars (or the upward adjustment provided in testimony to $65M or $67M). The 

vast majority of Regulatory Commitments included in the Second Amended Stipulation are 

immeasurable and vague and may sound good but cannot be measured whatsoever and are 

therefore unenforceable. Like in a criminal case, if the criminal statute is void for vagueness then 
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the defendant cannot be prosecuted; likewise, herein, if the regulatory commitment is vague and 

cannot be measured it cannot be enforced. 

There are no penalties in the Second Amended Stipulation for failure to abide by 

any regulatory commitments, measurable or not.7 

The Commission can use its powers under the Public Utility Act to enforce certain 

provisions of the Stipulation,8 but then the burden of proof shifts to the Commission; these are 

powers that the Commission already has9 but has rarely used. In recent years, ratepayers have 

suffered when PNM has agreed to regulatory commitments in Stipulations but then has 

disregarded and/or circumvented those contractual agreements:  

(i) In NM PRC Case No. 13-00390-UT, PNM championed the “Modified 
Stipulation” that included a “2018 Review,” but never fulfilled that 
promise;10 and  

(ii) Then again, when PNM agreed in NM PRC Case No. 16-00276-UT to the 
“Revised Stipulation” PNM agreed to a “Prudence Review” in the next rate 

 
7 TR., 8/16/2021, Crane, pp. 1052-1053; TR., 8/16/2021, Fridley, p. 918. 
(“Q.··Okay.··And with regard to this, once ·again, are there any enforcement provisions that 
·apply if the Joint Applicants don't meet this ·commitment? 
A.··Only those that I mentioned earlier about ·the Staff petitioning the Commission for any 
·penalties related to that performance.”)  
8 See §§ 62-12-4 and 62-12-5 (providing for civil penalties for up to $100,000 per day for non-
compliance with an NMPRC order); NM PRC has general supervisory, investigatory and 
enforcement authority. See, e.g., Plains Elec. Generation & Transmission Co-op., Inc. v. N.M. 
Pub. Util. Comm’n, 1998-NMSC-038, 126 N.M. 152; State ex rel Egolf v. New Mexico Public 
Regulation Commission, 2020-NMSC-018, 476 P.3d 896, ¶29. (“If the Commission was of the 
opinion that PNM was violating Paragraph 19, or any Commission directive, then the appropriate 
procedure would have been to request the Attorney General to seek an injunction from the 
district court compelling PNM to file an application for abandonment. See § 62-12-1.”)  
9 TR., 8/16/2021, Fridley, p. 915. (“In that commitment, in number 36, [Reliability and safety], 
we also·provide, and Staff can petition the Commission·for appropriate enforcement action, 
including·penalties, should PNM’s reliability become an·issue related to its past history and 
performance. ·Q.··Doesn't Staff have that ability already? · A.··They do.)  
10 Order Initiating Proceeding On PNM’s December 31, 2018 Verified Compliance Filing 
Concerning Continued Use of and Abandonment of San Juan Generating Station, January 30, 
2019. 
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case.11 PNM hasn’t since filed a rate case to avoid the prudence review. 
When PNM filed its abandonment, sale and ETA securitization case in NM 
PRC Case No. 21-00017-UT the PRC required that prudence be analyzed,12 
and PNM objected to that analysis.13  

 
If Iberdrola/Avangrid are allowed to merge without measurable and enforceable commitments 

then this problem becomes further exacerbated because they will use their even greater financial 

power to overwhelm the rule of law to the detriment of PNM ratepayers and New Mexicans. 

 In the table below NEE provides examples of specific regulatory commitments and 

discusses whether they are enforceable. A careful reading of PG&E Corp. v. Pub. Utilities Com., 

118 Cal. App. 4th 1174, 13 Cal. Rptr. 3d 630, (2004) makes it clear that the Commission has 

“broad authority to approve or deny applications for transfers of utility ownership or control”14 

and can set reasonable conditions and enforce those conditions against Avangrid and Iberdrola in 

order to secure compliance with its orders, protect ratepayers and preserve the public interest.15  

 

 

 
11 16-00276-UT, Revised Order Partially Adopting Certificate of Stipulation, 1/10/2018, at ¶ 66; 
16-00276-UT, Joint Notice by All Signatories of Acceptance of Commission’s Modifications to 
Revised Stipulation, 1/19/2018, at 1.   
12 16-00276-UT, Order on Sierra Club’s Motion to Re-Open Docket to Implement the Revised 
Final Order, 2/10/21, ¶ 24-25. 
13 21-00017-UT, Order on Sufficiency of PNM’s Application and Scope of Issues in Proceeding, 
2/26/2021, p. 22. (“With regard to the scope of the supplemental testimony the Hearing 
Examiner is ordering PNM to file with the understanding that PNM is not waiving its legal 
positions in filing such testimony [to address prudence].  
14 PG&E Corp. v. Pub. Utilities Com., 118 Cal. App. 4th 1174, 1184–85, 13 Cal. Rptr. 3d 630, 
636–37 (2004). 
15 Id., pp. 1184-89. (At 1184: “Implicit in this authority is the right to place reasonable conditions 
upon the transferor and/or transferee should a need for conditions be shown.” At 1188: “The 
PUC approved the application, subject again to conditions designed to maintain ratepayer 
indifference and protect the public interest, and subject to the agreement of the boards of 
directors of PGE Utility and its holding company to the conditions.”) 
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Analysis Of Enforcibility Of Regulatory Commitments 
Regulatory 
Commitment 
Number 

Issue that Joint Applicants 
Allegedly Commit 

Enforceability 
Why or Why Not? 

#1 Rate Benefits   The direct bill credits have a specific 
dollar amount, so the commitment 
can be enforced.  

Yes, it is specific and measurable. 
It can be enforced if Staff invests 
the time and effort to monitor the 
process and insists on periodic 
reporting to demonstrate that the 
promised level of credits (which is 
not clear after the hearing) is 
actually put onto customer bills.  
There is no penalty for non-
enforcement, but it is likely that 
Joint Applicants will provide some 
credit (How is it allocated? Per 
customer? Per kWh usage?) 

#1 Arrearage 
Forgiveness   

Customer arrearages forgiveness: $6 
million for residential customer 
arrearages forgiveness within 90 days 
from closing of the Proposed 
Transaction; there was other 
testimony that this amount was $8 
million or $10 million of the $20 
million in outstanding arrearages 

It can be enforced if Staff invests 
the time and effort to monitor the 
process and insists on a full, 
detailed accounting of PNM’s 
actions shortly after the 90-day 
timeframe for completing the 
forgiveness process. 
 

#2 Economic 
Development.   

The promised creation of or transfer 
of 150 full-time jobs in total to New 
Mexico in three years has sufficient 
flexibility to make enforcement 
difficult. First, no more than 20 of 
these jobs will be at PNM; that 
leaves open the possibility that if no 
jobs are added at PNM, compliance 
with this commitment can be claimed 
to be immaterial or outside the scope 
of Commission jurisdiction. Second, 
while PNM asserts it will file an 
annual compliance report showing 
the number of full-time jobs created 
or brought to New Mexico, since at 

Probably not enforceable. “The 
150 jobs” can be brought to New 
Mexico over the three-year period; 
the job can be allocated for New 
Mexico but it can be “performed 
remotely”. Does this mean that 
someone who is working on their 
computer in California on an 
Avangrid affiliate project in NM 
can be counted? Probably.  
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least 130 of the jobs will be at 
entities not subject to PRC 
regulation, it will be possible for 
those reports to omit data under a 
claim that those entities merit trade 
secret protection over such 
information. Third, since the 150 
jobs are supposed to remain for no 
less than five years, additional 
reporting and oversight will be 
required to track each of those 150 
jobs over the 60 months. 

#2 Economic 
Development.   

The commitment regarding economic 
development projects or programs 
cannot be effectively enforced. It has 
the provision that the funds will be 
disbursed through an independent 
fund not controlled by Joint 
Applicants. Nothing in this 
commitment places that 
“independent fund” under the 
jurisdiction of the PRC, and the PRC 
will have no ability to (1) enforce the 
distribution of those millions of 
dollars in a manner which provides a 
meaningful level of economic 
development, or (2) determine if the 
intent of this commitment has been 
met when there are no criteria for the 
projects/programs nor any basis for 
measuring the effectiveness of the 
fund distribution. 

Vague, not enforceable. Easily 
gamed to benefit the Joint 
Applicants. 

#3 
Albuquerque 
Streetlighting.  

“Joint Applicants agree to work with 
the City of Albuquerque to provide 
park streetlighting.” 

No enforceability.  
Doesn’t PNM have to work with 
its customers already?  
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#1 Rate Benefits; 
#8 Low-Income 
Energy Efficiency 
Program.  
 

The low-income energy efficiency 
funding will be challenging to 
enforce given the vague nature of the 
proposal of the Low-Income Energy 
Efficiency Program. 

NO enforceability regarding the 
program. Yes there is 
enforceability that the Joint 
Applicants will commit $15 
million in total over a five– year 
period in shareholder expense to 
increase cost-effective low-income 
energy efficiency and 
weatherization (the kind of 
program is yet to be determined); it 
could be on providing “Energy 
Star” air conditioners to increase 
electricity usage. 
This commitment is so vague as to 
make enforcement impossible. All 
that has been promised is an 
evaluation of PNM’s current low-
income energy efficiency program, 
and a way for their parties to 
propose improvements to the 
program. The limitation on 
increased spending “so long as 
such spending does not cause the 
overall energy efficiency plan to 
fail” provides no specific basis for 
PRC evaluation and enforcement. 

#11 
“Electrification 
for All” 

The funds for assisting in providing 
electricity to new customers in 
remote areas will be challenging to 
enforce given the vague nature of the 
proposal and the “Electrification for 
All” program. 

No enforceability. There is no 
substance to this commitment, 
which could be meaningfully 
enforced. All PNM has committed 
to doing is to propose a low-
income “Electrification for All” 
program. There simply is nothing 
of substance upon which the PRC 
could base its enforcement. 
“Joint Applicants commit to report 
on the results of the program 
annually to signatories to the 
Stipulation for three years from 
closing of the Proposed 
Transaction to evaluate its success 
and to entertain modifications to 
improve effectiveness. “ 
(emphasis supplied.) 
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#12. Transaction 
and Transition 
Costs. 

Joint Applicants commit that PNM 
will not, directly or indirectly, seek to 
recover in any future rate case filing, 
any acquisition premium, or 
transaction costs, or merger transition 
costs resulting from the Proposed 
Transaction and allocated to PNM.  
 

The enforceability of this 
commitment depends on the 
quality of data provided by PNM 
in its next general rate case and 
how costs are actually determined 
(e.g., is Four Corners divestiture a 
cost of the merger?)  
Would the Commission require 
enforceability by conditioning 
merger approval on the 
determination in advance that the 
merger cost of Four Corners 
divestiture is forbidden by 
regulatory commitment #12? 

#13. No New Debt 
From Proposed 
Transaction. 

Enforcement of this commitment can 
be gamed by PNM, by making 
artificial distinctions between “new” 
debt and “replacement” debt, and 
limiting its definition of what debt is 
“in conjunction with” the proposed 
transaction. 
 

No enforcement per the Second 
Amended Stipulation. 

#15. Commission 
Jurisdiction. 

Enforcement of this commitment will 
be challenging, as Avangrid and 
Iberdrola have the ability to argue at 
any stage over the degree of the 
PRC’s authority over them as non-
utilities as they have done herein and 
in Maine. 
 

Section 15 is incomplete and vague 
as to Iberdrola’s jurisdictional 
commitment. 
Order Granting Joint Motion for 
Joinder of Iberdrola, S.A. for Just 
Adjudication, 6/8/2021, pp. 17-20. 

#17 Management. Could Avangrid/PNM post-merger 
state that it is a “legal impossibility” 
to perform  (and withhold the 
“issuance of dividends”) 
because PNM is not a recognized 
entity on the NYSE? Yes. 
The alleged cure is the “Delegation 
of Authority” by Avangrid/Iberdrola 
to PNM Board – yet there is nothing 
in the record with any specificity 
about the terms and conditions of the 
authority. It is not mentioned in the 
Stipulation and there is no document 
to point to. Post merger 
Iberdrola/Avangrid could sign a 
Delegation of Authority from 

Not enforceable. 
The delegation of authority to 
PNM has not been defined and 
documented and is therefore 
meaningless, incapable of 
enforcement due to its nebulous 
and vague nature, and contrary to 
evidence in the record. 
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Avangrid to PNM that says we 
delegate day-to-day operations to you 
and leave it as vague as that. As seen 
in Mark Levesque et al. v. Iberdrola 
S.A. et al. U.S. Dist. Ct. Dist. of 
Maine, No.2:19-cv-00389-JDL and 
the Liberty Management Audit the 
very recent facts do not corroborate 
that once the merger is approved that 
Iberdrola/Avangrid will leave day-to-
day operations in the hands of PNM.  
 
If the Commission sought to enforce 
a certain aspect like “2 of 5 or 3 of 7 
directors) shall qualify as 
“independent”" Board members - yes 
that is specific enough, but the 
burden will be on the Commission to 
do so.  

#20 
Extinguishment 
of Debt. 
 

This commitment can be enforced, 
subject to PNM providing sufficient 
information to the PRC in a timely 
manner. 

Enforceable. 

#22 Collective 
Bargaining 
Agreement and 
Pension. 

A commitment to “use good faith in 
any future collective bargaining 
agreement negotiation” is both 
meaningless (since the National 
Labor Relations Act already imposes 
that obligation) and unenforceable 
since there will be no way to 
determine “good faith” by PNM. 
 

Not Enforceable. 

#34 Independent 
Evaluator.  

 

The agreement to have an 
independent evaluator is meaningless 
when Iberdrola/Avangrid has set 
terms that provide for THEIR 
selection and payment of the 
evaluator. 
 
Mr. Kump testified that: “I would 
agree that those we would likely 
want to be involved in, in future 
RFPs, so that may not be necessarily 
incremental in our view from what 
we otherwise would have realized 
absent a transaction for that piece. … 

The Commission should set the 
following conditions in order to 
avoid the distortion of competitive 
markets and potential market 
manipulation to this regulatory 
commitment:  
The Commission shall have access, 
in New Mexico, to the books and 
records of any Iberdrola/Avangrid 
affiliate whose business activities 
the Commission reasonably 
believes could affect PNM 
adversely.  
(NMAG Exhibit 2, Hempling, p. 
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“[C]onsolidation has been pretty 
slow.··When opportunities exist, you 
know, we look at them.” 
” (TR., 8/12/2021, (Kump) p. 524, 
and p. 528, respectively.)  
 
 
Given the fact that the sale of the 
public franchise conflicts with the 
value of limitless future 
Iberdrola/Avangrid affiliates and 
their associated acquisitions and 
potential total consolidation this is a 
very important regulatory 
commitment because otherwise that 
full market manipulation will occur 
outside the Commission’s 
jurisdiction and control. 
Iberdrola/Avangrid has been 
repeatedly accused of market 
manipulation in the past. 
 
 

68) 
 
The Commission will choose and 
retain an Independent Evaluator 
(“IE”) in order to ensure a fair RFP 
process and that there is no 
favoritism in the evaluation of 
proposals and selection of the 
winning bidder(s). This IE should 
be employed not just for 
acquisition of generation but also 
for all decisions under 
implementation of the long-term 
transmission plan. 
 
The Commission forbids any 
affiliate transactions for ten years. 
 
PNM shareholders shall pay for the 
Independent Evaluator.  
 
This IE should be employed not 
just for acquisition of generation 
but also for all decisions under 
implementation of the long-term 
transmission plan. 
 
PNM utilities shall not provide 
financial support of any type to 
any Iberdrola/Avangrid business 
venture, other than through the 
purchase of goods or services 
consistent with the Commission’s 
rules and orders on interaffiliate 
transactions. (NMAG Exhibit 2, 
Hempling, p. 69) 
 
Forbidding affiliate transactions or 
creating strict restrictions on 
affiliate transactions should be 
considered in light of 
Iberdrola/Avangrid’s expansion 
plans in the Southwest. 
 

36. Reliability and The Second Amended Stipulation 
provides for little more than window 

There are no penalties for 
violations of poor service quality 
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Safety.  

 

dressing regarding reliability and 
safety performance. It falls far short 
of what Staff’s witness Evans 
testified was needed for this merger 
to be in the public interest. The 
stipulation’s offer that: “Any person, 
including the Utility Division Staff, 
may petition the Commission for 
appropriate enforcement action 
regarding the stipulated reliability 
performance standards, including 
proposed fines or penalties” does not 
provide sufficient guarantee relative 
to Avangrid’s poor customer service 
quality and reliability performance 
history and shifts the burden of proof 
of performance to the public. 

or unreliability. Given the poor 
track record of regulatory 
compliance for reliability and 
safety as specifically evidenced in 
Commission Exhibit #6 and the JA 
Exhibit 14, Direct Testimony of 
Robert Kump Pursuant to June 14, 
2021 Order, the Commission 
should condition merger approval 
on the reliability and safety 
standards outlined specifically in 
Mr. Evans’ testimony and include 
the penalties for violations and 
underperformance. 

42. Regional 
Transmission 
Organization.  

 

This commitment is too vague to be 
enforceable, was all it requires PNM 
to do is “develop and initiate the 
process by which PNM will explore 
and participate in the development of 
an RTO.“ 
 

Unenforceable.  

43. Carbon 
Reduction Task 
Force.  
 

This commitment is so vague as to be 
unenforceable, as it only requires the 
formation of a “task force” and 18 
years of reports. Worse, this 
commitment gives PNM the 
imprimatur of the PRC - through the 
Commission’s requested approval of 
this commitment - on proposed 
legislation which would create a 
“market-based credit program” when 
there are no details about what the 
form and content of that legislation 
would be or what communities 
would be aided and harmed by 
adoption of such undefined 
legislation. PNM (and WRA) will be 
able to proceed legislatively with the 
backing of the stipulation-based 
decision and claim the legislation has 
parties’ (and Commission) support 
when as Witness Reno stated no 

Unenforceable, and highly 
problematic. This regulatory 
commitment should be struck as 
appearing to bind the Commission 
without the opportunity to review 
the legislation. As Reno said the 
appropriate avenue for such public 
policy developments would be 
stakeholder convenings. 
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stakeholders were actually engaged 
in the process. 

47. Renewable 
Resources 
Development.  

 

Since this commitment is solely on 
the part of Avangrid, and would be 
carried out by entities not under the 
PRC’s authority, enforcement is 
highly unlikely. 
 

Unlikely. 

54. Enforceability 
of Stipulated 
Commitments.   

This commitment is meaningless, as 
all that Joint Applicants agreed is that 
if there is any failure to meet each 
Stipulated Regulatory Commitment, 
“Joint Applicants will be subject to 
potential consequences.”  

Section 54 is an unenforceable 
“merger commitment” against 
Iberdrola. Order Granting Joint 
Motion for Joinder of Iberdrola, 
S.A. for Just Adjudication, 
6/8/2021, pp.19-21. 

56. San Juan 
Decommissioning.  

 

Good faith negotiations for San Juan 
decommissioning, is both 
meaningless (since the utility is 
already responsible) and 
unenforceable. It should be noted that 
there are no penalties if PNM fails to 
do so. 

Not enforceable via the Second 
Amended Stipulation. 

 
“When evaluating claims of customer benefits, the public interest is served by counting 

only benefits backed by enforceable commitments; vague, generic statements that are merely 

aspirational and noncommittal do not serve the public interest.”16 

Noticeably absent is the signature of Joint Applicant Iberdrola onto the Second 

Amended Stipulation. This is important in and of itself and because of what it reveals: an utter 

disregard for the orders of this tribunal. As already mentioned this Hearing Examiner required 

Joinder.  

Q. (Nanasi) Where in the stipulation does it say that it's enforceable that Iberdrola will 
submit to the jurisdiction of the PRC and the state of New Mexico? 
·A.·(Crane) Well, again, when you use the word enforceable, now I think we're starting to 
get down a legal avenue that I'm not really qualified to go down, so I can't tell you what 
enforcement mechanisms may be available, or what steps someone may have to take, if 
they feel that the company is not meeting any of its merger commitments. 

 
16 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p. 9 
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Q.··Okay.··And that was a concern of yours in the direct testimony, because you raised 
that Iberdrola has fought against being included, for instance, in the class action lawsuit 
against the fraud allegations relative to the billing -- what happened with all the billing in 
like the billing disaster in Maine with CMP and Avangrid; right? 
A.··That's right. It's my understanding they were not an applicant in the merger proceeding, 
and they were an applicant in the merger proceedings in many of the other jurisdictions. 

 
Regulatory bodies across the nation have found that they can impose conditions to protect 

the public interest. PG&E Corp. v. Pub. Utilities Com., 118 Cal. App. 4th 1174, 1187–88, 13 

Cal. Rptr. 3d 630, (2004). At 1196: “According to the PUC, ‘[it] makes little sense to grant the 

Commission authority over protecting the public interest through conditions and mitigation 

measures, but not allow it to exercise its traditional functions to oversee and enforce those 

measures.’” At 1198: “Indeed, the PUC claims it would likely violate its public interest 

mandate by approving utility applications to form holding companies without the ability to assert 

continuing jurisdiction to enforce the holding company conditions.” At 1207: “Indeed, the PUC 

claims it would likely violate its public interest mandate by approving utility applications to form 

holding companies without the ability to assert continuing jurisdiction to enforce the holding 

company conditions.” California’s public utility act provisions regarding duties to regulate 

utilities, approve or deny applications for transfers of utility ownership or control, protect the 

public interest were relied on when California’s Appellate Court held that it had jurisdiction over 

the holding company parent and place reasonable conditions upon the transferor and/or 

transferee. 

In Gen. Tel. Co. of the Sw. v. Pub. Util. Comm'n of Texas, 628 S.W.2d 832, 839–40 (Tex. 

App. 1982), writ refused NRE (June 30, 1982) the Appellate Court held: “[S]imply because the 

Commission does not have express authority to regulate appellant's financial relationship with its 

parent [] does not mean the Commission may not “inquire into the reasonableness or 
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unreasonableness” of appellant's relationship with its parent for the purpose of setting rates. The 

power asserted by the Commission in this case may be necessarily implied from the authority 

conferred, or the duties imposed upon the Commission by the legislature. … The commission 

has the general power to regulate and supervise the business of every public utility within its 

jurisdiction and to do all things, whether specifically designated in this Act or implied herein, 

necessary and convenient to the exercise of these powers and jurisdiction.” 

In State ex rel. Utilities Comm'n v. Nantahala Power & Light Co., 313 N.C. 614, 691–92, 

332 S.E.2d 397, 442–43 (1985), rev'd sub nom. Nantahala Power & Light Co. v. Thornburg, 476 

U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986) the Court held that “the burden of persuasion 

on the issue of reasonableness always rests with the utility; charges arising out of intercompany 

relationships between affiliated companies should be scrutinized with care and may be properly 

refused or disallowed in the absence of a showing of their reasonableness.” 

It was reasonable for the Commission to consider the “quality of the utility’s services” 

and the “quality of the utility’s management when it establishing a reasonable return on invested 

capital as part of the PUC’s “establishing an electric utility’s rates.” The legislature left it to the 

Commission’s discretion to weigh the importance of each factor in a given case. The Court of 

Appeals held that: “Because the Commission’s final order contains underlying findings that 

reasonably and logically support the statutory criteria, we conclude that the Commission 

properly considered the required factor of quality of service.” Cities of Corpus Christi v. Public 

Utility Com'n of Texas, 2008 WL 615417.  

 
Lastly, in the context of a different area of administrative agency control, but addressing 

the same principle of agency oversight necessary to meet “significant regulatory interests” the 

New Jersey Appellate Court held: 
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It is of no consequence that the operations of the license applicant may be relatively free 
of violations. The Commission's reasonable role includes requiring business structures that 
will keep them that way. It does not matter that the parent's board of directors is not 
prepared to undertake the responsibilities which the Commission imposed on it. The 
Commission's response to its legitimate concerns is a reasonable one, and the board of 
directors will have to accommodate to it. The Commission need not accept the relationship 
between the casino licensee and its parent, if, as here, alteration is necessary to meet 
significant regulatory interests. Condition ## 142 will stand. 

Application of Playboy-Elsinore Associates, 203 N.J. Super. 470, 475–76, 497 A.2d 526, 529 

(App. Div. 1985) 

Our legislature has found that the Commission can only approve a merger transaction if it 

is lawful and consistent with the public interest, §62-6-13 NMSA 1978.  Therefore, it stands to 

reason that the Commission may impose reasonable conditions and mitigation measures that in 

its discretion will support fulfilling the public interest statutory criteria. 

B. The Commission’s enforcement authority to issue administrative 
penalties or other  against the non-public utility entities, Iberdrola, S.A., 
Avangrid, Inc., Avangrid Networks, Inc., and NM Green Holdings, Inc., 
for any violations addressed in the Hearing Examiner’s June 14, 2021 
Order Addressing NEE Motion for Rule to Show Cause Why Joint 
Applicants Should Not Be Held in Contempt and For Sanctions.  
 
When a party fails to comply with the Court’s Orders and the Rules of Discovery 

sanctions are appropriate. In United Nuclear Corp. v. General Atomic Co., 1980-NMSC-094, ¶ 

54, 629 P.2d 231, 246 (1980) (“United Nuclear”) our Supreme Court found that: 

In construing Rules 33 and 34, we must begin with the notion that discovery is designed to 
"make a trial less a game of blindman's buff and more a fair contest with the basic issues 
and facts disclosed to the fullest practicable extent." United States v. Procter & 
Gamble, 356 U.S. 677, 682, 78 S.Ct. 983, 986-87, 2 L.Ed.2d 1077 (1958) (citation 
omitted). In light of that policy, Rules 33 and 34 must be liberally construed in order to 
insure that a litigant's right to discovery is "broad and flexible." Davis v. Westland 
Development Company, 81 N.M. 296, 299-300, 466 P.2d 862, 865-66 (1970). See 
also Goldman v. Checker Taxi Company, 325 F.2d 853, 855 (7th Cir.1963); In Re Folding 
Carton Antitrust Litigation, 76 F.R.D. 420, 423 (N.D. Ill. 1977); Hart v. Wolff, 489 P.2d 
114, 117 (Alaska 1971). 
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It found that Rules 33 and 34, discovery rules, applied to all parties.17 
 

Agreeing with the Federal Rules of Civil Procedure, the New Mexico Supreme Court stated: 
 

Whatever its reasons, petitioner did not comply with the production order. Such reasons, 
and the willfulness or good faith of petitioner, can hardly affect the fact of noncompliance 
and are relevant only to the path which the District Court might follow in dealing with 
petitioner's failure to comply. 

¶ 157, p. 278 

We have previously adopted the following test of willfulness: 

[A] willful violation of a provision of a statute or regulation is any conscious or intentional 
failure to comply therewith, as distinguished from accidental or involuntary non-
compliance, and ... no wrongful intent need be shown to make such a failure willful. ¶ 203, 
p. 278. (Citations omitted.) 

 
“The fact that the interrogatories called for information [] is apparent from the plain 

meaning of the words in which they were written.”18 “[T]he answering party is obligated to 

answer the interrogatories in "the ordinary, everyday usage and meaning" of the language in 

which the questions are asked.”19 In his direct testimony, Mr. Kump stated: “Avangrid does not 

consider settlement amounts that are mutually agreed to between the relevant utility and the 

regulator that do not involve monetary payments to the regulator/State to be civil penalties for 

purposes of the annual data collection initiative.”20 However, Mr. Kump’s excuse is not 

consistent with the law in New Mexico. “The proposition that an adverse litigant may not 

unilaterally determine the scope of discovery needs no citation.”21 

 
17 To permit the parties to determine what is related to the partnership business is to allow that 
party to make its own unilateral determination of the scope of discovery, which, of course, it may 
not do. See United States v. Board of Trade of the City of Chicago, Inc., 18 F.R.Serv.2d 318, 319 
(N.D. Ill. 1973). 
18 Id., ¶ 242, p. 286. 
19 Id., ¶242, p. 287 (internal quotations omitted). 
20 JA Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 3. 
21 United Nuclear, 1980-NMSC-094, ¶ 243, 629 P.2d 231, 287 (internal quotations omitted) 
quoting Cf. United States Board of Trade of the City of Chicage, Inc. 18 F.R. Serv. 2d p. 319. 
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Joint Applicants’ unilateral construction of its discovery obligations constituted bad faith. 

Mr. Kump stated that he limited their answers to the “data collection effort” that Avangrid 

“typically” tracks, and that was the basis for “confusion.”22 Yet, there was no confusion about 

what NEE asked and the limitation that Avangrid self-imposed is a poor explanation for its 

failure to answer discovery. Our Supreme Court has held that it is the parties’ obligation to 

answer discovery as it is plainly stated.  

 
NEE INTERROGATORY 4-55:  
ROBERT D. KUMP  
IDENTIFY ALL CURRENT OR PENDING INSTANCES OF NON-
COMPLIANCE WITH ANY STATE, FEDERAL LAW OR COMMISSION RULE 
OR ORDER BY IBERDROLA, AVANGRID, OR ANY OF ITS AFFILIATES FOR 
WHICH THE COMPANY MAY BE LIABLE AND SUBJECT TO CIVIL OR 
CRIMINAL PENALTIES FOR THE LAST TEN YEARS.  
 
Joint Applicants’ response to NEE 4-55 has violated the Commission’s discovery rules, 

the discovery requirements in the December 18, 2020 Procedural Order, and the prohibition in 

the January 14, 2021 Protective Order against the over-designation of discovery responses as 

confidential.  

Joint Applicants’ May 18 responses violated the disclosure requirements in the Hearing 

Examiner’s May 11 Order, as well.  

Joint Applicants failed to comply with the January 14, 2021 Protective Order, Paragraph 

8 states that parties “should avoid designating documents as confidential that would not be 

entitled to such protection under IPRA.”  

While Joint Applicants correctly re-state the questions posed by the Hearing Examiner in 

his Order Addressing NEE Motion for Rule to Show Cause Why Joint Applicants Should Not Be 

Held in Contempt and For Sanctions, the answers to those questions presented in the Direct 

 
22 JA Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 3. 
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Testimony of Robert Kump Pursuant to June 14, 2021 Order are far from forthcoming and are 

full of excuses not recognized by law as satisfactory. 

Mr. Kump admits Avangrid/Iberdrola’s failure to disclose information and completely 

ignores the duty to supplement discovery that is included in the “Instructions” contained in each 

NEE discovery set23 and is required pursuant to Section 1.2.2.25.I NMAC: “The matters that 

would not have been captured in the data set because they originated in 2021 or they occurred 

after Avangrid responded to NEE 4-55[.]”24 

Mr. Kump admits: “I understand that there was a miscommunication among the Joint 

Applicants that resulted in an inadvertent delay in posting the exhibits to NEE 4-55 past the ten-

day time frame provided in the procedural order. This was inadvertent human error, and not an 

intentional delay.”25 However, “[w]hen a party fails to file timely objections, the only defense 

that it has remaining to it is that it gave a sufficient answer to the interrogatories.”26 

Mr. Kump admits: “There were also 11 lower level financial penalties also inadvertently 

left off of the response to NEE 4-55 but included in the response to the May 11 Bench 

Memorandum.”27 “[I]t is a dangerous practice which incurs the risk of possible sanctions for a 

party to limit an interrogatory addressed to it to only a portion of the information which it 

explicitly requests.”28 

One could understand why “Avangrid’s practice is to not make these documents 

 
23 NEE Instructions include: “The requests contained herein shall be deemed to be continuing.  You 
are obligated to change, supplement and correct all answers to interrogatories to conform to available 
information, including such information that first becomes available to you after your response hereto 
is filed.” 
24 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 8. 
25 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, pp. 12, 13. 
26 United Nuclear1980-NMSC-094, ¶ 241, 629 P.2d 231, 286. 
27 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 10 
28 United Nuclear, 1980-NMSC-094, ¶ 244, 629 P.2d 231, 287. 
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accessible to the public”29 but that is not a legitimate excuse for marking discovery responses 

“confidential” in violation of this tribunal’s Orders. Compliance with discovery and the January 

14, 2021 Protective Order is not discretionary, “[r]egardless of how outrageous or how 

embarrassing the questions may be.”30 

Mr. Kump testifies: “I also understand that NMSA 1978, Section 62-12-4 provides for 

penalties of between $100 and $100,000 for a violation of Commission orders. Avangrid agrees 

that it could have done a better job responding to NEE 4-55.The omissions, however, were 

inadvertent, Avangrid offered to update the response.31…To be clear, Avangrid takes every fine 

or penalty or enforcement action very seriously.”32 If the Joint Applicants, and, specifically 

Avangrid, took this so seriously why was the pending case, Mark Levesque et al. v. Iberdrola 

S.A. et al. U.S. Dist. Ct. Dist. of Maine, No.2:19-cv-00389-JDL, attached as Exhibit 1, omitted in 

Joint Applicants’ answers to NEE discovery 1-67? This case was obviously known to Mr. Kump, 

because he is specifically mentioned by name. And after the Hearing Examiner issued his Order 

Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, why didn’t 

the Joint Applicants comply with his Order and file a Third Amended Stipulation that (i) 

included Iberdrola as a signatory to the Stipulation; (ii) modify regulatory commitment 15 which 

he found “vague” and “not complete”33; and (iii) modify regulatory commitment 54 which he 

found “unenforceable.”34  

 
29 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, pp. 14-15. 
30 United Nuclear1980-NMSC-094 ¶  241, 629 P.2d 231, 286. 
31 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 16. 
32 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 18. 
33 Order Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, 
pp. 17-20. 
34 Order Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, 
pp.19-21. 
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Now, Joint Applicants seek to strike NEE’s Position Statement filed on August 30, 2021, 

in large part because we attached the Levesque case. Joint Applicants concealed documents, in 

this instance – relevant pending litigation – in flagrant disregard for their discovery obligations, 

again, and seek to bar its use even though Mr. Kump admitted in cross-examination that a) that 

he was familiar with contents of the case; and b) that he reviewed the answers to the 

interrogatories and affirmed that they were true and accurate.35 Medina v. Foundation Reserve 

Ins. Co., 940 P.2d 1175, 1179, 123 N.M. 380, 1997-NMSC-027 (withholding material 

documents and information and concealing evidence constitutes fraud and justifies vacating 

determination) Sanchez v. Memorial General Hosp., 798 P.2d 1069, 1072 (NMCA-1990) 

(claimant made a knowing, willful false representation in application and misrepresentation 

found to be material.) 

Joint Applicants seek to benefit from their obfuscation and instead should be sanctioned 

for withholding material information. The Levesque case is relevant for at least four reasons: it 

impeaches Iberdrola/Avangrid’s credibility and claims that they will abide discovery rules, the 

Orders of this Commission, and that they are the “ethical” actors they espouse to be; it 

contradicts Iberdrola/Avangrid’s claims that there will be local control and management; it 

bolsters NEE’s request for sanctions; it is consistent with NEE’s charges that Iberdrola/Avangrid 

have acted fraudulently; and it drives homes the importance of having Iberdrola within the 

jurisdictional grasp of the Commission. Ironically, Joint Applicants’ claim that NEE should have 

sought to include the Levesque case in its affirmative case, underscores not NEE’s lack of 

diligence but Avangrid’s failure to play by the rules: NEE asked the interrogatory that should 

have properly elicited the answer in December of 2020. The fact that we discovered the Levesque 

 
35 TR., 8/12/2021, Kump, pp. 405-410. 
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case after the deadline for filing exhibits in the case is not our fault; it is the omission of material 

evidence by Joint Applicants, which Mr. Kump acknowledged.36 Prudential Insurance Company 

of America v. Anaya, 428 P. 2d 640, 643, NMSC (1967) (As a general proposition, rescission is 

allowed where there has been a misrepresentation of a material fact, the misrepresentation was 

made to be relied on, and has in fact been relied on. Again generally speaking, the good faith 

with which the misrepresentation is made is immaterial. …  If misrepresentations be made, or 

information withheld, and such be material to the contract, then it makes no difference whether 

the party acted fraudulently, negligently, or innocently.) Here Kump’s false statement concealed 

the Levesque case which impeaches the credibility of Joint Applicants, exposes their corporate 

malfeasance, inability to manage a utility for the benefit of customers, and discloses Iberdrola’s 

overarching role into the subsidiary’s affairs, and if there was any doubt about the need for 

independent governance that issue is undoubtedly resolved. 

Mr. Kump testifies repeatedly that Avangrid acted in “good faith”37 but actions speak 

louder than words. “[I]ts ‘ostrichlike attitude of self-delusion’ cannot be accepted as establishing 

a good faith belief on its part. Although “a misunderstanding or misapprehension does not import 

wilfulness,” “‘[g]ood faith’ ... does not include ignoring the obvious.”38 

In PG&E Corp. v. Pub. Utilities Com., 118 Cal. App. 4th 1174, 13 Cal. Rptr. 3d 630, 

(2004) the holding companies moved to dismiss a Commission investigation for lack of 

jurisdiction and the California Court of Appeals held that the PUC may impose conditions even 

in the absence of express statutory authority to do so. It may enforce conditions on the holding 

 
36 TR., 8/12/2021, Kump, pp. 405-410. 
37 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, pp. 3, 12,14, 
15, 16. 
38 United Nuclear, 1980-NMSC-094, ¶ 253, 629 P.2d 231,  291. (internal citations omitted.) 
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company because the PUC's jurisdiction to enforce the conditions is implied from its 

unchallenged statutory authority to impose them. 

Fundamentally, the holding companies object to the PUC's assertion of jurisdiction 

because they claim the PUC's jurisdiction is limited to the regulation of "public utilities." 

Although the PUC concedes that the holding companies are not public utilities, the PUC 

nevertheless argues it can assert limited jurisdiction over the holding companies to enforce the 

holding company conditions.  Id., at 1197. 

Although the statute initially refers to the PUC's power to "supervise and regulate every 

public utility," the PUC's authority to do all things "necessary and convenient" in the exercise of 

that power is not expressly limited to actions against public utilities. Id., at 1198. 

NEE’s Request for Sanctions 

“The reasons why the intervenors failed to address the Avangrid utilities’ violations, 

penalties and cost disallowances in other states in the testimony they filed on April 2, 2021 is 

now understandable.”39 Too often discovery responses were incomplete, or objected to without 

basis. Too often Joint Applicants over-designated material as “confidential” when the 

information wasn’t deserving of said designation.  Avangrid admits that in “hindsight” the 

responses to NEE 4-55 was insufficient and incomplete40 but then failed to cure its behavior 

during the remainder of the case, as more fully described above. Joint Applicants failed to 

address the findings by the Hearing Examiner that Joint Applicants provided “no identification 

of violations or fines” in response to NMAG 4-1.41 New Energy Economy issued at least six 

 
39 Order Addressing NEE Motion for Rule to Show Cause Why Joint Applicants Should Not Be 
Held in Contempt and For Sanctions, 6/14/2021, p. 15. 
40 Exhibit 14, Direct Testimony of Robert Kump Pursuant to June 14, 2021 Order, p. 3. 
41 Order Addressing NEE Motion for Rule to Show Cause Why Joint Applicants Should Not Be 
Held in Contempt and For Sanctions,6/14/2021, pp. 13-14. 
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Rule 1.2.2.25(J)(1) NMAC communications, filed three Motions to Compel that were granted, 

and challenged three “confidential” designations and prevailed in those matters as well. Rule 

1.2.2.25(J)(1) NMAC (motions for sanctions; imposition of penalties); See also, 1.2.2.29 C (9) 

NMAC (take actions necessary to discharge duties) and 1.2.2.8 B (3) NMAC (sanctions may be 

imposed for violation of Protective Order). Regulatory non-compliance warrants the attention of 

this Commission, is a pattern and should not be tolerated. New Energy Economy is seeking 

sanctions pursuant to the Hearing Examiner’s Order Addressing NEE Motion for Rule to Show 

Cause Why Joint Applicants Should Not Be Held in Contempt and For Sanctions. 

IV. The Merger Is Not in the Public Interest and the Stipulation 
Fails to Make it So  

 

Avangrid’s utility service in the United States has been abysmal: $60M in penalties and 

violations in the past five years;42 “outage numbers increasing and affecting more customers [], 

producing a larger number of outage hours”;43 “staffing cuts impaired management’s ability to 

address resulting problems, producing a public crisis of confidence in management and 

widespread concerns about loss of control over billing accuracy;44 additional reliability and other 

regulatory non-compliance issues.45  Despite the history of regulatory non-compliance, 

 
42 Procedural Order for Proceedings Addressing Contested Stipulation, 5/28/2021, p. 7. 
43 NEE Exhibit 24, Liberty Consulting Management Audit, p. 103. 
44NEE Exhibit 24, Liberty Consulting Management Audit, p. 73. 
45 For Example, NEE Exhibit 32 NERC Full Notice of Penalty Regarding Avangrid, November 
26, 2019, FERC Docket No. NP20-_-000. (TR., 8/12/21, Kump, pp.370-372: violations 
concerning transmission, operations, and reliability standards due to lack of effective 
management oversight and insufficient training and resulted in a penalty of $450,000); NEE 
Exhibit 31, NERC Full Notice of Penalty Regarding CMP, April 29, 2021, FERC Docket No. 
NP21-_-000 (Again, Avangrid settled these matters and were required to include mitigation 
measures such as: “Avangrid has taken steps designed to improve its operation’s culture of 
compliance. The operations department was reorganized to assist with reliability and compliance 
and to facilitate better inaction with the compliance department and senior Avangrid leadership. 
New staff was added, which includes a new operations director, a dedicated Maine PCC NERC 
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unreliability, and poor customer service there are no enforceable regulatory commitments in the 

Second Amended Stipulation and no explicit penalties for regulatory non-compliance that protect 

PNM ratepayers and hold the companies accountable.46 

1) The Second Amended Stipulation is devoid of the necessary conditions that are 

needed to prevent harm and protect customers from mismanagement and abuse. If the merger is 

to be approved certain conditions intended to mitigate the dangers stemming from the acquisition 

must be attached to the merger so that ratepayers are held harmless from the merger, its costs, 

and any negative consequences of the reorganization. That is not the case now. Many of the 

“commitments” are vague, should be standard operating procedure regardless of the merger,47 

and do not guarantee optimal operational performance, for instance, because: 

(i) Iberdrola has failed to submit to the jurisdiction of the PRC and disregarded a 

Commission order to do so.48 The Joint Applicants failed to modify their stipulated agreement(s) 

 

compliance analyst, and a new NERC compliance manager.” At p. 12 of 13 (emphasis 
supplied.)) 
46 TR., 8/16/2021, Crane, pp. 1052-1053. 
47 For instance, Paragraph 56, p. 28 of the Second Amended Stipulation is vague and 
unenforceable. All Paragraph 56 of the Stipulation guarantees is that PNM will use its “good 
faith efforts” to work on the issue of San Juan Generating Station (“SJGS”) decommissioning to 
identify and present feasible options for commercially reasonable actions to owners and former 
SJGS owners who have an obligation to participate in – hardly a commitment to remedy half a 
century of harm. PNM should have already been deploying “good faith efforts” and that has 
resulted in a retire-in-place 25-year intergenerational burden. Another example, is in 
Paragraph 22, p. 13 of the Stipulation  PNM “will use good faith in any future collective 
bargaining agreement negotiation.” Aren’t they supposed to do that anyway? Isn’t that a tacit 
admission that they haven’t been using good faith efforts in their negotiation with workers in 
collective bargaining agreement(s)?  “PNM will study the pension for union employees to 
evaluate whether the pension is fully funded, and will work with the union to ensure that the 
pension remains fully funded.” The workers already are entitled to fully funded pensions and can 
sue if PNM has abdicated its legal obligations under the contracts. How is this a benefit of the 
Stipulation? Isn’t this a legal requirement unfulfilled and that indicates PNM’s bad faith?  
48 Order Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, p. 
20 (“[T]he Stipulation establishes significant responsibilities to the Joint Applicants, but, because 
Iberdrola has not been included as a Joint Applicant, the enforcement of the responsibilities can 
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to comport with the Hearing Examiner’s finding in that Joinder Order which determined that 

Section 15 is incomplete and vague as to Iberdrola’s jurisdictional commitment49 and Section 54 

is an unenforceable “merger commitment” against Iberdrola.50 On this matter, 

Iberdrola/Avangrid evidences a worrisome disregard for Commission authority and oversight 

despite their repeated promises that they will comply with Commission orders.51 The actions of 

Iberdrola/Avangrid speak volumes. It appears from their past performance that they are willing 

to ignore regulatory standards and directives and require regulators to force them to adhere to the 

law through enforcement measures and fines. It appears that Iberdrola/Avangrid have a cavalier 

attitude toward the law - acting in their own interests at the expense of ratepayers until they are 

caught and forced to pay. Unfortunately, with ample finances to leverage, regulatory violations 

do not appear to be a deterrent against future misconduct – but rather are treated as a cost of 

doing business the Iberdrola/Avangrid way. 

(ii) Iberdrola/Avangrid refuse to allow PNM governance autonomy52 and failed to 

 

be had against all of the upstream holding companies in the Iberdrola/Avangrid organization 
except Iberdrola.”) ; TR., 8/16/2021, Crane, pp. 1043-1044. 
49 Order Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, 
pp. 17-20. (At 19-20: “The Joint Applicants have not shown that Iberdrola has provided 
Avangrid with the authority to bind it to this jurisdictional commitment. In addition, Section 15 
indicates that Iberdrola’s purported submission to New Mexico jurisdiction is not complete. 
Section 15 is limited to the regulatory commitments in the Stipulation and the services it may 
provide in New Mexico and to PNM, whatever those services may be. Mr. Azagra-Blazquez’s 
testimony and answers to discovery requests on Iberdrola’s jurisdictional commitments are also 
vague.”)  
50 Order Granting Joint Motion for Joinder of Iberdrola, S.A. for Just Adjudication, 6/8/2021, 
pp.19-21.  
51 See e.g., JA Exhibit 9 Direct Testimony and Exhibits of Robert D. Kump, November 23, 2020, 
p. 13 of 38 (“Additionally, as part of this Joint Application, PNM is filing a new general 
diversification plan in which it affirms the NMPRC’s jurisdiction over Iberdrola, Avangrid, 
Networks, PNMR, and PNM as described in the 2021 GDP. PNM will continue to abide by all 
Commission rules, regulations, and orders.”) 
52 JA Exhibit 8-Azagra Blazquez July 29, 2021 Rebuttal Testimony p. 21 of 23. 
 (“As I tried to explain in my previous testimony, it is typical for utility holding companies to 
have majority control over their utility boards to ensure that they are fulfilling their obligations to 
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provide evidence in the record of a “Designation of Authority” document with terms and 

conditions fully laid out for Commission review;53 

(iii) Joint Applicants have included Four Corners divestiture as a condition of the 

merger,54 as defined by PNM in its abandonment and securitization filing in Case No. 21-00017-

UT,55 and the merger and stipulation include $300 million plus interest from ratepayers for 

undepreciated investments at Four Corners which will appear as a non-bypassable charge on 

their monthly bills, this will have an adverse impact on utility’s existing rates.56 Not only does 

 

provide safe and reliable service to customers and satisfying their fiduciary obligations. And the 
fact is that Avangrid’s accounting advisors have expressed concern about our ability to 
consolidate the accounts of PNM. This reflects such a serious concern on our part that we 
specifically negotiated a provision in our merger agreement that allows us to walk away from the 
transaction if a majority independent board was to be required.”); See also, R-NEE Exhibit 4b, 
pp. 7-8. (“Iberdrola and its subsidiaries have made multiple filings with state and federal 
regulators in connection with past acquisitions, and in all cases received the regulatory approvals 
necessary to consummate such acquisitions with favorable terms and conditions. … In previous 
combination transactions, we assumed control over the regulatory approval process. … While we 
do not anticipate that, as a condition for approving the transaction, any regulator would impose 
any condition that would constitute a “Burdensome Effect” in the relevant jurisdictions, …. we 
believe that the appropriate standard for measuring what would constitute a “Burdensome 
Effect” should be based on a material adverse effect on a company and would include any 
requirement to impose any independent disinterested director obligations that would impact 
Avangrid’s control over PNMR.) 
53 NM AREA Exhibit 3, Rebuttal Testimony of Michael Gorman, April 21, 2021 p. 6. 
54 Joint Applicants JA Exhibit 3, PAB-3, Agreement and Plan of Merger, requiring Four Corners 
Divestiture, §6.19, § 7.2(g),  §6.5(d) and §8.1 (a)(b)(c); See also, R-NEE Exhibit 4b, pp. 9. 
(“Iberdrola and Avangrid are committed to strong ESG policies that do not allow for the 
purchase of any coal assets and have refused to undertake other transactions that had coal in their 
generation mix.); R-NEE Exhibit 23, CCAE 1-1. 
55 TR., 8/11/2021, (Azagra Blazquez), p.147.  
(Q. (Sierra Club) “Yet Avangrid agreed to this merger with a particular clause that has this 
particular NTEC sale contract as part of it; correct?” 
 A.·· (Azagra Blazquez) Yes, we -- you know, we had a merger agreement that has a clause that 
basically relates to these matters that you have read in·6.19.” 
56 Case No. 19-00234-UT, Certification of Stipulation, February 12, 2020, p. 23-24, conditions to 
be considered when determining the public interest: no adverse impact on utility’s existing rates: 
Case No. 3712, Recommended Decision at 23 (7-22-02), adopted by Final Order (8-20-02); Case 
No. 3103, Recommended Decision at 20 (1-10-00), adopted by Final Order (1-18-00); not 
recover transaction costs from ratepayers: Case No. 3103, Recommended Decision at 22; Case 
No. 04-00315-UT, Certification of Stipulation at 42; Case No. 11-00085-UT, Recommended 
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the law require that ratepayers are to be held harmless from negative impacts of the merger 

transaction and transaction costs should not be recovered from ratepayers,57 inclusion of the Four 

Corners divestiture condition precedent violates regulatory principles, practices and precedent 

because it assigns costs to ratepayers for imprudent utility investments. Four Corners must be 

struck from the merger agreement or in the alternative be absorbed as a cost of the merger by the 

acquiring entities or PNMR;58 

(iv) Joint Applicants have refused to accept the necessary reliability and safety 

performance standards and their associated penalties for underperformance as proposed by 

Staff’s witness Evans.59 In addition to PNM’s decline in reliability performance60 the 

Commission is now aware of Avangrid’s performance via the many thousands of pages of 

penalties and violations submitted to this tribunal from court orders, management audits, 

regulatory agency decisions and Iberdrola/Avangrid admissions and Regulatory Commitment 

#36 is woefully inadequate to provide the necessary assurances or enforceability61 to adequately 

 

Decision at 27 (12-2-11); hold customers harmless from negative impacts of transaction: Case 
No. 2678, Recommended Decision at 85 (11-15-96), adopted by Final Order (1-28-97); Case No. 
3103, Recommended Decision at 23; Case No. 3116, Recommended Decision at 40 (5-4- 00), 
adopted by Final Order (5-9-00).  
57 Id. 
58 Having acquiesced to Commission authority to continue and conclude a prudence review of 
certain FCPP investments, PNM is now estopped from challenging the legitimacy of that review 
just three years later – irrespective of an intervening law that provides an opportunity for PNM to 
pursue a position in contravention of their previous agreement. Johnson v. Lindon City Corp., 
405 F. 3d 1065, 1069 (10th Cir. 2005) “[W]here a party assumes a certain position in a legal 
proceeding, and succeeds in maintaining that position, he may not thereafter, simply because his 
interests have changed, assume a contrary position, especially if it be to the prejudice of the party 
who has acquiesced in the position formerly taken by him.”) (Internal citation omitted.)”; Pub. 
Serv. Co. of New Mexico v. New Mexico Pub. Regulation Comm’n, 2019-NMSC-012, 444 P.3d 
460, ¶40 - ¶44 (ratepayers must be held harmless for the imprudent acts of utility management). 
59 PRC Staff Exhibit 2, Direct Testimony and Exhibits of Evan D. Evans, April 2, 2021, passim. 
60 PRC Staff Exhibit 2, Direct Testimony and Exhibits of Evan D. Evans, April 2, 2021, pp. 9-11. 
61 PRC Staff Exhibit 3, Testimony and Exhibits of Evan D. Evans, April 2, 2021, p. 11. Evans 
expresses concerns with the “commitment” for PNM to develop and address service reliability 
issues for its chronically worst performing distribution feeders. “The Joint Applicants 
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address the “negative trends in reliability performance”;62 

(v) Joint Applicants have failed to include an enforceable regulatory commitment to 

remediate and restore the San Juan Generating Station (“SJGS”) property.63 Despite the 

compelling testimony of impacted communities and, even plant co-owners at SJGS, of an 

intergenerational shift of cost, environmental harm and deleterious health impacts from SJGS, 

the Second Amended Stipulation, via Paragraph 56, p. 28, is vague and largely unenforceable.64 

(vi) Joint Applicants have failed to establish necessary accounting procedures for 

“company functions to avoid wasteful expenditures for ratepayers;65 

 

commitment is only to develop and submit a plan to address these feeders. The commitment did 
not identify to whom the plan would be submitted, nor what review or approval would be sought 
by PNM. The Joint Applicants also did not commit that PNM would be obligated to implement 
the plans after they had been reviewed and approved. Furthermore, this third point and the entire 
Commitment No. 36 did not identify penalties or other enforcement provisions whereby PNM 
would be held accountable for unacceptable or declining reliability performance of their overall 
distribution system or individual feeders.” (emphasis supplied.) 
62 NEE Exhibit 24, Liberty Consulting Management Audit, p. 3. 
63 TR., 8/17/2021 (Eisenfeld) pp.1205-1206. (“There’s a myriad of health, environmental, 
cultural, and economic impacts that have occurred over the past 50 years at San Juan Generating 
Station and San Juan Mine. It's a vast mine. It went from being aboveground to underground, and 
PNM has, in the past, had ownership of the mine, as well as San Juan Generating Station. 50 
years of burning coal at San Juan Generating Station, with commensurate impacts associated 
with water of the San Juan River, there's coal combustion waste that's been dumped on the 
surface and below ground in pits. The mine has a bunch of reclamation that needs to be done. I 
believe that the liabilities are extensive and that decommissioning and reclamation is a 
responsibility of PNM and the other owners at San Juan Generating Station. As discussion kind 
of continues about the San Juan Generating Station, a very important topic will be the 
responsibility and liability, and the decommissioning and demolishing of that facility is in the 
public interest, as I see it, for northwestern New Mexico.”)  
64 All Paragraph 56 of the Stipulation guarantees is that PNM will use its “good faith efforts” to 
work on this issue – hardly a commitment to remedy half a century of harm. R-NEE Exhibit 54, 
CKS in Opposition, July 16, 2021, p. 54. PNM should have already been deploying “good faith 
efforts” and that has resulted in a retire-in-place 25-year intergenerational burden. This is another 
example where Joint Applicants pretend to address and resolve an issue but the regulatory 
commitment lacks enforceability and resolution. 
65 TR., 8/16/2021, Crane, pp. 1053-1057 (“I feel that especially given the problems with Central 
Maine Power, to the extent that the company begins to take on any large merger integration 
projects, whether that be done by a service company or not, the Commission should monitor and 
make sure that those costs are appropriate and the allocations are reasonable.”); See also, NEE 
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(vii) It is inevitable that NEE and others will view the monetary benefits to ratepayers 

and employees as inadequate and that PNM/Avangrid will tout them as generous.  They are 

undeniably inadequate to offset the negative impacts of the merger and stipulation.  Why? 

Because any quantification of the likely poor performance by Avangrid, the loss of local, New 

Mexico control of PNM’s future, together with the assurance that Avangrid will receive 

$300,000,000 plus interest from ratepayers will far exceed the amount that ratepayers, State and 

local governments and former employees will receive under the terms of the stipulation.  The 

promised payments are gestures and, in the long term, not meaningful in light of the evidence 

before the Hearing Examiner.  At a minimum, the gesture fails to rise to the level of a public 

benefit that equals or, as it must, exceeds the drawbacks of the merger and stipulation.       The 

stipulated rate credit is insufficient,66 the economic development funding is insufficient,67 the 

rate freeze is uncertain,68 and if there is one, it is not for a meaningful length of time,69 and the 

COVID arrearages will remain.70 The reference point to determine net public benefit must take 

into consideration the distribution of benefits between ratepayers and shareholders.  Compared to 

the windfall to shareholders71 and golden parachutes for three PNMR/PNM Executives and other 

 

Exhibit 24, Liberty Consulting Management Audit, p.8 (“Management continues to be unable to 
demonstrate that $3 million or more in Iberdrola S.A. costs allocated to CMP each year do not 
constitute duplication of costs already borne by Avangrid; i.e., costs for which Avangrid, itself 
an exchange-listed company, would have  to make alternate arrangements were Iberdrola S.A. 
not to exist.”)   
66 500,000 Residential ratepayers will receive averaging 600kWh per month will receive $1.64 
per month for three years or a total of 36 times $1.64, ·and that equals $59.04. TR., 8/13/2021, 
(Darnell), pp. 767, 842, and RND-1. 
67 NEE Exhibit 52, Direct Testimony and Exhibits of Christopher K. Sandberg, April 2, 2021 p. 
31; NEE Exhibit 55 Rebuttal Testimony and Exhibits in Opposition to Proposed Transaction and 
Second Amended Stipulation of Christopher K. Sandberg, July 29, 2021, p. 9. 
68 TR., 8/11/2021, (Azagra Blazquez), pp. 115-116, 251, TR., 8/13/2021, (Darnell), pp. 750, 756. 
69 “Tentative agreement” of a rate freeze until June 2022. TR., 8/13/2021, Darnell, pp. 750, 752. 
70 The residential number [of arrearages] is 33,445 and the ·remainder is 728. TR., 8/13/2021, 
(Darnell), p. 863. 
71 TR., 8/19/2021, (Sandberg), p. 1706. 
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private benefits of the merger, including $300 million for imprudent costs transferred from 

ratepayers to investors, ratepayers will receive net harm from the merger;72 

(viii) Iberdrola/Avangrid have admitted that they will use PNM as their “beachhead”73 

for the financial growth of their companies74 (and have and will be investing in New Mexico 

regardless of the merger75). “Iberdrola/Avangrid didn’t choose PNMR so it could make PNM a 

better utility. Iberdrola/Avangrid chose PNMR to get a Southwestern ‘platform’ – a government-

protected monopoly platform from which to make more acquisitions and sell more renewable 

energy.”76 New Mexicans could benefit from connection with regional markets but  only if New 

Mexican companies are able to compete in this marketplace. Rather than welcoming best 

practices in competitive procurement, Joint Applicants oppose an actual independent evaluator 

chosen by the Commission and paid by PNM shareholders (though they call Paragraph 34, 

“Independent Evaluator”).77 In order to sustain and build the decentralized generation rooftop 

solar market, the community solar market and generate competitive renewables market, which 

Avangrid has actively opposed in Maine, the merger would need to include commitments to 

 
72 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p. 55-65. 
73 beach·head/ˈbēCHˌhed/ noun: a defended position on a beach taken from the enemy by 
landing forces, from which an attack can be launched. (Oxford English Dictionary and Google) 
74 See generally Tr. 8/12/21 (Kump) pp. 523-528. (“We view this transaction really as one about 
growth, and the opportunities we see in the state[.] … But again, we see the move to 
decarbonization growing across the country, and we see it particularly here in a state that has 
tremendous resources, renewable resources, and we find that very attractive. We find that, if you 
would, a potential beachhead for further growth in the region as we move forward.”); TR. 
8/11/2021 (Blazquez) p. 198. (“New Mexico's abundant wind and·solar resources provide 
immense opportunities to not only accelerate·that clean energy transition, but to · convert the 
state into a central hub to supply renewable electricity throughout the west[.]” 
75 TR., 8/12/2021, Kump, p. 524. 
76 NMAG Exhibit 2 Direct Testimony of Scott Hempling, April 2, 2021 p. 56. 
77 Regulatory commitment 34 states: “PNM will choose and retain an Independent Evaluator [.]” 
This doublespeak may be the most perfectly illustration of the kind of say one thing do another 
that is Iberdrola/Avangrid’s hallmark. 
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competitive procurement and must, in fact, include an absolute bar on affiliate transactions;78 

(ix) While Iberdrola/Avangrid tout themselves as being steeped in renewable energy 

experience and being “green” companies the companies are largely invested in gas and nuclear 

and wind and have less than 2% solar in their portfolios.79 Further, they don’t have the 

experience and the know-how to actually effectuate the transition that regulators and the public 

are seeking: “I’m not an engineer by trade, but in talking to our team, it’s a very, you 

know,·complex issue, and one that we’re quite frankly learning on the fly as we go through this” 

as Avangrid’s CEO testified;80  

2) Iberdrola/Avangrid don’t engender confidence about their trustworthiness, given 

their history of fraud corruption and abuse cases. 

3) The companies have flouted PRC’s rules and regulations, even after they were put 

on notice81 of possible sanctions82 they continued to hide information,83 including about active 

litigation, Mark Levesque et al. v. Iberdrola S.A. et al. U.S. Dist. Ct. Dist. of Maine, No.2:19-cv-

00389-JDL Order on Motions to Dismiss, August 6, 2021. NEE asked Joint Applicants discovery 

about lawsuits against Avangrid in the last 20 years and Mr. Kump answered that Avangrid had 

 
78 TR., 8/18/2021 (Blank) pp. 1558-1559, 1561-2. 
79 TR., 8/11/2021, (Azagra Blazquez), pp. 16-162; NEE Exhibit 54 Testimony and Exhibits in 
Opposition to Proposed Transaction and Second Amended Stipulation of Christopher K. 
Sandberg, July 16, 2021, pp. 70, lines 3-5. (“Iberdrola/Avangrid have current investments as 
follows: a total of 16,965 MW of gas; 3,177 MW of nuclear; 8,560 MW of wind; and solar 
accounts for under 2% of their entire portfolio.”)  
80 TR., 8/12/21, Kump, p. 503. 
81 Order Regarding Avangrid Service Quality Issues and Management Audits and Suspension of 
the Filing Date for Statements in Opposition to the May 7, 2021 Stipulation, May 11, 2021; 
Order Addressing New Energy Economy Motion to Compel Outstanding Discovery, April 19, 
2021. 
82 Order Addressing NEE Motion for Rule to Show Cause Why Joint Applicants Should not be 
Held in Contempt and for Sanctions June 14, 2021. 
83 TR., 8/12/21, Kump, p. 435. (“Yes, there were a number of errors as well that we made in 
completing these, and again, I apologize directly for that. We have nothing to hide.”) 



 38  

been involved in three cases but omitted the Levesque et al. v. Iberdrola S.A. et al which is a 

pending lawsuit that deals with issues in dispute in the case at bar: detailing Iberdrola’s active 

resistance to have Iberdrola submit to Maine’s jurisdiction, allegations of fraud, allegations of 

electric utility unreliability, and the overarching role of Iberdrola/Avangrid in the day-to-day 

activities of  Central Maine Power (“CMP”). 84 A pattern has emerged: Iberdrola/Avangrid skirt 

the law or rules to their own advantage, and if caught, either blame an external circumstance,85 

claim confusion (by the company or the interrogator),86 downplay the “relative” seriousness of 

the claim,87 and then settle88 or litigate.89 Yet, the discovery questions were quite clear,90 and 

there was no confusion; Iberdrola/Avangrid are quite aware of what it is doing - they engage in 

regulatory and legal non-compliance.  For these additional reasons, the PRC should find that the 

proposed merger is not in the public interest.  At a minimum, it should defer its decision 

indefinitely until the Spanish courts determine whether Iberdrola’s top management, which will 

 
84 TR., 8/12/21, Kump, pp. 405-412. See also, Exhibit A and R-NEE Exhibit 1, NEE 1-67. 
85 Commission Exhibit 6 Kump Response to Hearing Examiner 5-11-21 Order, p. 5 of 26, 
5/18/2021.  
 (“Management audits are a common tool used by regulators in the Northeast to review utility 
operations and management structure.”) 
86 JA Exhibit 14, Kump, p. 3. (When discovered Avangrid testifies that the company merely 
should have provided “some explanation” which “may have added context and helped to avoid 
confusion.”) 
87 At least Avangrid is not as bad as other utilities, they claim: “actions and measures should be 
evaluated in the context of the regulatory construct in Connecticut, Maine and New York.” 
Commission Exhibit 6 Kump Response to Hearing Examiner 5-11-21 Order, p. 2 of 26, 
5/18/2021. 
88 R-NEE Exhibit 12b - JA Exhibit NEE 12-6b; R-NEE Exhibit 12a- JA exhibit NEE 12-6a; R-
NEE Exhibit 54 Christopher Sandberg Opposition to the Stipulation, pp. 58-60. 
89 See, R-Nee Exhibit 12-5 (Extensive litigation: 1) findings as of 5/24/2021, in California,  the 
price of the Avangrid Renewables PPA imposed an excessive cost burden on customers, but 
otherwise denied the accusation of "energy fraud and market manipulation"; 2) in Massachusetts, 
accused of unfair competition and violation of consumer protection laws and unjust enrichment - 
case ultimately dismissed; 3) in New England involving purchases in the day-ahead and real time 
wholesale electric market, accused of artificially inflating natural gas and electricity prices and 
anticompetitive conduct- case ultimately dismissed.) 
90 R-NEE Exhibit 1, Interrogatory NEE 1-67; R-NEE Exhibit 4, Interrogatory NEE 4-55 
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exercise effective control over Avangrid’s New Mexico monopoly, have engaged in serious, 

criminal conduct of a type that goes to the heart of whether they should be trusted to exercise 

monopoly utility power in this state. If PNM/Avangrid/Iberdrola insist that the Commission must 

decide this case now rather than after the Spanish courts have concluded their investigation, then 

the answer must be in the negative in light of the fact that the proceedings in Spain, in addition to 

the many transgressions in performance that are known about Avangrid, remain as yet unknown.    

V. Avangrid/Iberdrola’s History of Unreliability, Regulatory 
Non-Compliance, Penalties and Violations Require the 
Commission to Deny the Application as Contrary to the Public 
Interest 

 
A. An acquiring company that seeks to take over PNM must prove that it 

will abide by its regulator’s authority, deliver reliable service at 
reasonable rates, and provide quality customer service, but 
Avangrid/Iberdrola’s history demonstrates otherwise 
 

Avangrid claims that it “will bring to PNM the same commitment to continuous 

improvement in overall utility performance – including service reliability and customer 

satisfaction – as described [] with respect to our other Networks companies.”91 However, 

management audits and Avangrid’s subsidiaries’ past performance tell another story. In the last 

five years, Avangrid’s utilities have been assessed approximately $60 million in penalties and 

cost disallowances.92 

Regulatory agencies have found that Avangrid’s wholly owned subsidiary, Central Maine 

Power (“CMP”) fails to comply with regulatory requirements and does not provide quality 

 
91 JA Exhibit 11, Rebuttal Testimony of Robert D. Kump, April 21, 2021, p. 33 of 55. 
92 Commission Exhibit 6, TR., 688, lines 23-25; p. 689, lines 1-21. 
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customer service. For example, CMP settled with the Northeast Power Coordinating Council 

after admitting to two separate violations relating to Transmission Operations (“TOP”) 

Reliability Standards.93 Avangrid subsidiaries New York State Electric and Gas Corporation 

(“NYSEG”) and Rochester Gas and Electric Corporation (“RG&E”) also admitted to two TOP 

violations apiece and settled with the NPCC.94 In total Avangrid paid a penalty of $450,000 for 

these violations in addition to other remedies.95 The NPCC noted that among the reasons for its 

penalty assessment, it “aggravated the penalty for CMP violations because of the prior violations 

by NYSEG and RG&E that are resolved in the Settlement Agreement.”96 

Less than a year and a half later, on April 29, 2021, CMP admitted to additional TOP 

violations and paid a $360,000 penalty in addition to other remedies.97 Again, NPPC considered 

past violations to be an aggravating factor in the penalty determination.98 

At the state level, the Maine Public Utilities Commission (“MPUC”) has taken several 

recent actions in response to CMP management, billing, and customer service failures. For 

example, in February of 2019, the MPUC imposed a reduction in ROE equivalent to $9.9 

million, in response to a finding of imprudence regarding the rollout of CMP’s SmartCare billing 

system and customer service failures.99 Mr. Kump admitted,100 and the Order confirms, that this 

is the largest reduction in the history of the MPUC, and it “results in an allowed return 

considerably below” any other in the country. The imprudence finding was based on CMP 

implementing their new billing system, “SmartCare”, even though CMP’s “software integrator 

 
93 NEE Exhibit 32, p. 1 
94 Id. 
95 Id., p. 2. 
96 Id., p. 5. 
97 NEE Exhibit 30, p. 1. 
98 Id., p. 4. 
99 NEE Ex. 27, February 26, 2020 Order of the MPUC Docket No. 2019-00015, p. 1. 
100 TR., 8/12/2021, Kump, pp. 400-402. 
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had recently identified critical ongoing, open issues with the software that required attention.”101 

The MPUC found that in spite of these issue, “CMP relaxed its standards for go live 

readiness.”102 

An Order from the U.S. District Court for the district of Maine demonstrates that 

Iberdrola pressured Avangrid to rollout SmartCare before the program was ready for 

implementation. Maine ratepayers filed this case alleging fraud, breach of contract and other 

claims arising out of the flawed SmartCare implementation.103 Named Defendants include 

Iberdrola, Avangrid, and CMP.104 In a recent Order, the Court cited an email discussing the 

SmartCare implementation from an Iberdrola executive to Avangrid President and Deputy CEO, 

Robert Kump. In that email, the Iberdrola executive told Mr. Kump that “This project should 

have finished last July. Delays [from] September are not acceptable.”105  

 This case demonstrates that despite reassurances from Joint Applicants, local decisions 

are not always made by local management within the Avangrid/Iberdrola corporate structure. 

Instead, in this instance, Iberdrola applied pressure to its subsidiary, and it appears that top 

management at Avangrid passed that sentiment along to its wholly owned subsidiary. The result 

of rushing implementation of SmartCare, in spite of CMP and Avangrid’s knowledge of 

problems with this software, led the MPUC to find the rollout of SmartCare was imprudent.106  

Note also that Mr. Kump failed to identify this case in response to NEE Interrogatory 1-

67. That interrogatory required Joint Applicants to identify “all lawsuits, by case name, number, 

 
101 NEE Ex. 27, February 26, 2020 Order of the MPUC Docket No. 2019-00015, p. 3-4. 
102 Id., p. 4. 
103 Mark Levesque et al. v. Iberdrola S.A. et al. U.S. Dist. Ct. Dist. of Maine, No.2:19-cv-00389-
JDL Order on Motions to Dismiss, August 6, 2021, p. 6. 
104 Id., p. 1. 
105 Id., p. 12. 
106 NEE Ex. 27, February 26, 2020 Order of the MPUC Docket No. 2019-00015, p.3-4. 
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and date that Avangrid has been named as either a plaintiff or defendant, petitioner or 

respondent, appellee or appellant in any jurisdiction in the United States for the last twenty 

years.”107 When asked why he did not disclose this case, Mr. Kump answered, “I would have to 

go back to the folks that prepared this for me to find out.” It is hard to believe that Mr. Kump and 

his assistants did not know about this case; it is troubling if Avangrid cannot reliably track 

litigation in which it is named as a defendant. 

In addition to the $9.9 million negative ROE adjustment discussed above, the MPUC also 

fined CMP $500,000 in August of 2020 for violating Maine consumer-protection rules by 

sending notices stating that CMP would disconnect customer in the winter,108 and opened an 

investigation into its interconnection practices in April of 2021 in response to a complaint 

received from two community solar advocacy organizations in Maine.109 

There were also a series of settlements or negative revenue adjustments that also involved 

reliability, regulatory non-compliance or safety concerns, as testified to by Mr. Kump and they 

are:  

1) 2016 RG&E estimated meter reads, negative revenue adjustment of $300,000. This 
“negative revenue adjustment is a component of performance-based regulation, wherein 
the utility’s revenues are adjusted on a downward basis if certain targets are not hit.”110 

 
2) 2017 RG&E estimated meter reads/speed of answer and gas safety metrics, negative 

revenue adjustment of $525,000 and $544,000 respectively.111  
 

 
107 R - NEE Exhibit 1 p. 49. Mr. Kump’s affirmation appears at p. 53 showing a date of 
December 31, 2020. Iberdrola filed a motion to dismiss on August 7, 2020 (for lack of personal 
jurisdiction) and Avangrid and CMP jointly filed their motion to dismiss on February 1, 2021. 
Mark Levesque et al. v. Iberdrola S.A. et al. U.S. Dist. Ct. Dist. of Maine, No.2:19-cv-00389-
JDL Order on Motions to Dismiss, August 6, 2021, p. 1. 
108 NEE Exhibit 28, MPUC Order Docket No. 00017 
109 NEE Exhibit 30, April 6, 2021 MPUC Notice of Formal Investigation. 
110 JA Exhibit 14, Direct Testimony of Robert D. Kump Pursuant to June 14, 2021 Order, p. 5.  
111 Id., pp. 5-6. 
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3) 2018 New York State Electric and Gas (“NYSEG”) CAIDI and Gas Safety Records, 
negative revenue adjustment of $3,500,000 for CAIDI and $67,000 for Gas Safety 
Records.112 

 
4) 2018 RG&E Gas Safety Records, negative revenue adjustment of $136,000.113 

 
5) 2019 NYSEG SAIFI and Gas Safety Records, negative revenue adjustment of $7,000,000 

for SAIFI and $750,000 for Gas Safety Records.114 
 

6) 2019 RG&E Estimated Meter Reads and Gas Safety Records, negative19revenue 
adjustment of $525,000 for Meter Reads and $1,800,000 for Gas Safety Records.115 

 
7) 2020 NYSEG SAIFI, Meter Reads, and Gas Safety Records, negative revenue adjustment 

of $7,000,000 for SAIFI, $1,400,000 for Meter Reads, and $1,000,000 for Gas Safety 
Records.116 

 
8) 2020 RG&E Meter Reads, Gas Safety Records, negative revenue adjustment of 

$1,800,000 for Meter Reads and $600,000 for Gas Safety Records.117 
 

9) NYPSC Case No. 17-E-0594, NYSEG and RG&E Order to Show Cause Relating to 
March 8, 2017 Windstorms, settlement of $3,900,000.118 

 
10) Public Utilities Regulatory Authority (“PURA”) Docket 17-12-02, in which Connecticut 

Natural Gas received a $1,500,000 penalty for failing to install properly rated plastic 
tees.119 

 
11) NYPSC Docket 19-E-0105 and NYPSC Docket 19-E-0106, in which NYSEG and RG&E 

were fined $9,000,000 and $1,500,000 respectively for a spate of winter and spring 
storms in 2018. These fines were categorized as offsets to be included in future 
proceedings for the benefit of customers and not as amounts paid to the State or the 
regulator.120 

 
12) MPUC Docket 2021-00035 dated April 6, 2021, Investigation Into Interconnection 

Practices Involving Central Maine Power. CMP was accused by independent solar 

 
112 Id., p. 6. 
113 Id., p. 6. 
114 Id., p. 6. 
115 Id. 
116 Id., p. 7. 
117 Id. 
118 Id. 
119 Id., p. 7. (Ultimately, CNG made investments and operational changes and was not required 
to make a monetary payment to the regulator/State.) 
120 Id., p. 8. 
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developers of undermining both community solar and rooftop solar and the regulatory 
agency opened a docket to investigate after finding probable cause.121 

 
13) NYPSC Case No. 20-E-0586 dated January 21, 2021, Investigation into the Utilities’ 

Preparation for and Response to August 2020 Tropical Storm Isaias and Resulting 
Electric Power Outage.122  

 
14) Massachusetts Department of Public Utilities (“DPU”)20-PL-33, Berkshire Gas 

Company was issued a penalty of $50,000 regarding10safety testing practices.123 
 

15) DPU 20-PL-37, Berkshire Gas was issued a penalty of $75,000 regarding inspection 
practices.124 

 
16) DPU 20-PL-65, Berkshire Gas was issued a penalty of $10,000 regarding control room 

practices.125 
 
 

17) MPUC Docket 2020-00017 dated August 5, 2020, Investigation of Improper Notices by 
Central Maine Power for delivering notices stating that it could disconnect customers in 
the wintertime without the approval of the Commission, it violated the Commission’s 
consumer-protection rules; and the Commission ordered payment of the maximum 
administrative penalty amount—$500,000.126 

 
Mr. Kump referred to the following violations as “lower level financial penalties”127:  

 
18) MPUC Docket No 2019-00129, Maine Natural Gas was issued a penalty of $50,000 

regarding issues with is quality assurance and quality control programs.128 
 

 
121 Id. See also, NEE Exhibit 30 and TR., 8/12/2021, Kump, pp.421-424; 493. (At p. 493: (“But 
I'll confess.·There is a·backlog of requests.··We've put tremendous resources to it, but these 
studies are complex. They need to be done in conjunction with our local ISO, and it has resulted 
in developers, you know, waiting, and they are frustrated by the fact that they're waiting to get 
these interconnection studies done.”) 
122 Id., pp. 8-9. 
123 Id., p. 9. 
124 Id. 
125 Id. 
126 NEE Exhibit 28; See also, TR. 8/12/2021, Kump, pp. 419-420. This violation/penalty for 
issuing wintertime disconnect notices without the approval of the Commission, seems to have 
been omitted in JA Exhibit 14, Direct Testimony of Robert D. Kump Pursuant to June 14, 2021 
Order. 
127 JA Exhibit 14, Direct Testimony of Robert D. Kump Pursuant to June 14, 2021 Order, p. 10. 
128 Id. 
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19) MPUC Docket No. 2018-00128, Maine Natural Gas was issued a penalty of $25,000 
regarding a trenchless technology installation by a third-party contractor.129 

 
20) MPUC Docket No. 2018-00012, Maine Natural Gas was issued a penalty of $15,000 

regarding plastic pipe work and inspection without the necessary qualifications.130 
 

21) PURA Docket 19-07-14, Connecticut Natural Gas was issued a penalty of $15,000 for an 
installation practice incident.131 

 
22) PURA Docket 17-09-22, Connecticut Natural Gas was issued a penalty of $25,000 

regarding inspector qualifications.132 
 

23) PURA Docket 16-12-07, Connecticut Natural Gas was issued a penalty of $50,000 
regarding joining installation practices.133 

 
24) PURA Docket 20-11-12, Southern Connecticut Gas was issued a penalty of $25,000 

regarding joining installation practices.134 
 

25) PURA Docket 16-05-11, Southern Connecticut Gas was issued a penalty of $15,000 
regarding safety testing practices.135 

 
26)  DPU 19-DS-0588, Berkshire Gas Company was issued a penalty of $30,000 regarding 

installation practices.136 
 

27) DPU 19-DS-0617A, Berkshire Gas Company was issued a penalty of $20,000 regarding 
installation practices.137 

 

Management Audits 

a. Maine 

In February of 2020, the MPUC also ordered a management audit of CMP “to determine 

whether the current management structure is appropriate and in the interest of Maine 

 
129 Id. 
130 Id. 
131 Id. 
132 Id. 
133 Id., p. 11. 
134 Id. 
135 Id. 
136 Id. 
137 Id. 
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ratepayers.”138 One question the MPUC wanted to answer was “whether there is something 

endemic in the management structure that has led to a drop in the quality of CMP’s customer 

service over the past several years.”139 

The management audit performed by the Liberty Consulting Group confirmed that 

Avangrid’s management structure, rapid cycling of senior management and overemphasis on 

closing earnings gaps all contributed to its subsidiaries’ poor performance. Additionally, the 

audit found influence from parent company, Iberdrola continues. For example, the audit stated: 

This is not our first encounter with financial-driven measures at Iberdrola, S.A.’s 
U.S. utilities. A decade or so ago, we saw similar measures, at that time driven by 
Spanish leadership’s overarching focus on controlling its New York utility 
financial results through pressure on reducing headcount and vegetation 
management expenditures and even on transferring core utility functions to a 
profit-making subsidiary. . . .one thing that has not changed is the leadership 
focus we saw on these headcount and vegetation management as sources of cost 
cutting today.140  
 
These management audits findings are consistent with the parent company 

pressure discussed by the U.S. District Court for the District of Maine in Levesque et al. 

v. Iberdrola S.A. et al. discussed above. 

This July 2021 management audit of CMP is not the first that the Liberty Consulting 

Group has performed for the MPUC. In a prior docket, Liberty audited CMP’s metering and 

billing issues related to the SmartCare rollout. In its April 2020 Order on Liberty Audit Costs, 

the MPUC ordered CMP to pay for 100 percent of the costs of the audit.141 Although CMP 

argued that it should only pay for 28 percent of the audit costs, because this was the share of the 

 
138 NEE Exhibit 26, February 19, 2020 Order, Maine Public Utilities Commission, Docket No. 
2018-00194. 
139 Id., p. 4. 
140 NEE Exhibit 24, Final Report: Central Maine Power’s Management Structure and Affiliate 
Services, p. ES 4. 
141 NEE Ex. 25, Order on Liberty Audit Costs, p. 5, Docket Nos. 2018-00194 and 2019-00015, 
April 23, 2020. 
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audit costs related to its imprudent rollout of SmartCare, the MPUC did not agree.142 Instead, the 

MPUC ordered that CMP must pay for all of the audit expenses, because “There is no question 

that Liberty’s audit led to findings of CMP’s imprudence resulting in disallowance of costs in 

different areas.”143 In making its point the MPUC added, “It was significant billing errors that 

arose in the transition to SmartCare and CMP’s abysmal customer-service response that led to 

the audit. . . Given the circumstances that led to the audit and the magnitude of harm to 

ratepayers from the imprudence it uncovered, it would be unfair to expect ratepayers to absorb 

any of the costs of the audit.”144 

b. Connecticut 

The Connecticut Public Utilities Regulatory Authority (“CT PURA”), also 

recently ordered a management audit of United Illuminating in conjunction with a $2.1 

million civil penalty it assessed against the utility for “failing to comply with standards of 

acceptable performance in emergency preparation or restoration of service in an 

emergency.”145 The audit is ongoing and has several areas of focus including 

“organizational changes necessary to address subpar emergency response performance 

deficiencies.”146  

 
 c. New York 
  

 
142 Id., p. 4. 
143 Id., p. 5. 
144 Id. 
145 NEE Ex. 33, State of Connecticut Public Utilities Regulatory Authority Notice of Violation 
and Assessment of Civil Penalty in the Amount of $2,141,470, p. 1, Docket No. 20-08-03-RE01, 
May 6, 2021 
146 Commission Exhibit 6, CT PURA Decision: Investigation Into Electric Distribution 
Companies‘ Preparation for and Response to Tropical Storm Isaias, p. 124, April 28, 2021; See 
also Commission Exhibit 6, Joint Applicants’ Response to Order Regarding Avangrid Service 
Quality Issues and Management Audits, p. 18, 21 of 26, filed May 18, 2021. 
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Interestingly, according to the Comprehensive Management and Operations Audit of 

New York State Electric & Gas Corporation and Rochester Gas and Electric Corporation, 

November 2018, found that in order for a utility to sufficiently embrace complex operational 

challenges and the need to maximize safety and reliability it should have an independent board. 

“Due to Avangrid’s status as a controlled company, Avangrid relies on exemptions from 

the rules of the NYSE that would otherwise require that the board be comprised of a 

majority of independent directors as defined under the rules of the NYSE. Avangrid would 

otherwise be required to have an independent audit and compensation committee under 

the NYSE’s [New York Stock Exchange] listed company requirements (see SEC rules).”147 

 Why is an independent Board required? Because that relationship would not interfere 

“with the exercise of independent judgment in carrying out the responsibilities of a director and 

that each of these directors is independent as that term is defined under the rules of the 

NYSE.”148  A key audit finding regarding corporate governance is as follows:  

Standard corporate governance practice is for the board to be composed of 
independent directors, with the CEO participating as the management director and 
frequently also serving as chairman. Neither of these standards are met as the Chairman of 
the AGR Board is the CEO of Iberdrola, S.A. and the majority of the board is not 
independent. Further, the AGR Board has no designated Lead Independent Director.149  

 

(Emphasis supplied.)  

Under the heading “Reliability Risk” the audit finds that certain categories of projects are 

required to provide safe, reliable service like System Average Interruption Frequency Index, 

 
147 Commission Exhibit 6, Part 3, Exhibit 2C JA Response to Order regarding Service Quality 
Issues, May 18, 2021, “Comprehensive Management and Operations Audit of New York State 
Electric & Gas Corporation and Rochester Gas and Electric Corporation,” November 2018, p. 
103 (emphasis supplied.)  
148 Id.  
149 Id., p. 31.  
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Customer Average Interruption Duration Index, customer service, etc. and while projects “are 

designed to meet Avangrid planning criteria [they] must be built to comply with North American 

Electric Reliability Corporation (NERC) standards [but] are not.”150  

(Emphasis supplied.) 

 

B. Joint Applicants’ Willful Denial 
 

One of the most revealing exchanges that transpired in the hearing occurred between Mr. 

Gould and Mr. Tarry and then similarly with between Mr. Gould and Mr. Darnell. In a rare 

moment of genuine vulnerability and concern Mr. Gould raises the troubling track record of 

Avangrid’s electric unreliability and mismanagement. Willful denial is an apt description of both 

their answers and a dangerous indication of structure and management contributors to service 

problems that we may experience if the companies are allowed to merge.151  

Like a child who has been caught with chocolate on his face denying that he snuck ice 

cream after being admonished not to have dessert, the PNM senior management first sought to 

dismiss the reliability concerns, then provided excuses, and ultimately chose to rely on their 

personal promises, including an inexplicable “belief” in the Avangrid personnel152 to try and 

assure this Commission that reliability and service quality wouldn’t decline as a result of the 

acquisition. PNM’s post-merger CEO, Tarry, first “deferred” to Avangrid the issues of 

unreliability and poor customer service,153 then he and Darnell both downplayed the significance 

 
150 Id., p. 248. 
151 TR., 8/13/2021, Tarry, pp. 688-692 and TR., 8/13/2021, Darnell, pp. 800-806. 
152 TR., 8/13/2021, Darnell, p. 806. 
153 TR., 8/13/2021, Tarry, p. 688: (Gould) “Do you disagree with any of those statements made 
by the Hearing Examiner, for instance, that there had been $60 million in penalties and 
disallowances for the Avangrid utilities in the northeast? 
A. (Tarry) You know, I'd defer to Avangrid on that one. I haven't gone through that level of 
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of the mismanagement and resulting harm and both said that Avangrid has “made significant 

improvements”154 and “were on the way to correcting those things.”155 No specifics offered. No 

narrative about how PNM senior management addressed these questions with Avangrid, what 

corrective action was being pursued and how an Avangrid/PNM franchise would avoid the same 

pitfalls. When Gould persisted, Darnell colluded with Avangrid to ignore the mountain of 

evidence and blame external circumstances for the cause of the penalties and violations; with 

Darnell it was “the challenges they face with forms,156 for Kump, for example, there is “dense 

tree coverage,”157 or a “vendor [that was] attaching things to our pole[s] that were non-

conforming” caused the (282 pages detailing) more than twenty thousands pole violations in 

New York.158 

 “Those things” that were cause for regulatory authority alarm and the highest fines in 

Maine’s history159 amounted to: quality of service deterioration, staffing instability, 

organizational flux, and mismanagement that lead to widespread system unreliability, customer 

dissatisfaction, and failure to abide by regulatory rules. The most infamous of concerns was the 

role out of the SmartCare billing system, which was an utter debacle, was first denied by the 

company and blamed on the customers themselves, and took more than three years to fix.160  

 

detail to know, or to confirm.·I mean I trust the Hearing Examiner grasps that number, so...” 
154 TR., 8/13/2021, Tarry, pp. 691. 
155 TR., 8/13/2021, Darnell, p. 802. 
156 TR., 813/2021, Darnell, p. 802. (Was Darnell referring to the “audits”?)  
157 TR., 8/12/2021, Kump p.385 
158 TR., 8/12/2021, Kump p.389; Commission #6, JA Exhibit May 11 Order 4I; NEE Exhibit 38, 
Case 20-M-0360, Order Instituting Proceeding And to Show Cause, p. 28 (“the burden to remove 
a pre-existing pole nonconformity was that of the pole owner [RGE] and its non-conforming 
licensee, not GLN.  As such, RGE’s lack of action frustrated the purpose of cooperation and 
good faith required by the Pole Order.”) 
159 TR., 8/12/2021, Kump, pp. 400-402; NEE Ex. 27, February 26, 2020 Order of the MPUC 
Docket No. 2019-00015, p. 3-4. 
160 NEE Exhibit 27, pp. 2 and 4. 
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Finally, Tarry stated that the regulatory commitments in the stipulated agreement 

adequately addresses the history of performance declines and service failures, but do they? What 

regulatory commitments did Tarry mention, and are these “conditions” meaningful? The 

following are his two answers: 

First Mr. Tarry’s ultimate answer to customer service troubles was that they would be addressed 

with the regulatory commitments in the Stipulation: “specifically around local management, and 

local management control of the things that they have control over, if you look at a board of all 

New Mexico residents, you know, that's a powerful element that's part of this stipulation.”161  

First, it must be noted that neither Mr. Tarry nor Mr. Darnell cited to regulatory commitments in 

the stipulated agreement about “reliability and safety performance,” (Regulatory Commitment 

#36), as an adequate solution to reliability concerns. Second, local management, local control “of 

the things that they have control over,” and a board of all New Mexico residents is “a powerful 

element that’s part of this stipulation” that will allegedly assure reliable performance without 

analysis or explanation. This is particularly curious because the evidence from a number of 

sources contradicts the actual authority local actors are permitted due to Avangrid/Iberdrola’s 

outsized control and influence. The Liberty Consulting Management Audit referred to the 

interference of out of state, regional, national and sometimes international Avangrid/Iberdrola 

personnel in local day-to-day decision-making: 

key senior managers and executives, the number and frequency of changes in those 
holding the positions proved striking. Not only did the number and pace of change prove 
surprising - - so did the numbers who have both come to and gone from Avangrid from 
geographically distant parts of the Iberdrola S.A. organization. Circulation of 
international personnel has included, just for example, a Vice President of Customer 
Service, who came from Iberdrola S.A.’s European and operations and remained for only 

 
161 TR., 813/2021, Tarry, p. 691. 
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two years, including the period during which CMP experienced large-scale customer 
service and confidence issues in 2019.162  

 Another example of Avangrid/Iberdrola’s iron clad control over local decision-making 

was articulated by the Judge in a recent opinion in Mark Levesque v. Iberdrola, 2:19 cv 00389- 

JDL, 8/6/2021, p. 11, attached as Exhibit A: “In addition to its more overarching role, Iberdrola 

was involved at several points of the SmartCare rollout. For instance, when SmartCare was 

delayed in June 2016, an Avangrid executive told another executive that they were “being 

directed by global IT to get bids from other vendors” which “would cause at least a month’s 

delay, possibly more.” 

 A final example is from the Management Audit of Connecticut Natural Gas: 

[W]e again found the duties of [Iberdrola’s] operating committee may conflict with 
autonomous governance model of UIL Holdings.163  

[The auditor] recommends that the charter of the AVANGRID Management Committee 
and the Iberdrola, S.A. duties of its Operating Committee be reviewed, clarified, and 
communicated as part of a training program to ensure that there is no conflict with 
autonomous governance model of UIL Holdings and to eliminate any current 
misconceptions throughout the Connecticut utilities’ organizations.164  

The other regulatory commitment that Tarry cited as an answer to concerns about reliability: “If 

you look at the delegation of authority that we’ve agreed to, that will come down from Avangrid 

delegating the authority to PNM to operate to serve PNM customers.” 

There is no “delegation” or “designation” of authority document that the Commission can 

 
162 NEE Exhibit 24, Liberty Consulting Management Audit, p. 22; TR., 8/12/2021, Kump, p. 
388. 
163 Commission Exhibit 6, JA Exhibit May 11 Order 2A, p. 65. 
164 Commission Exhibit 6, JA Exhibit May 11 Order 2A, p. 70. 
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review – the very company conditions cited by the post-merger CEO intended to protect 

ratepayers against unreliability and to address the potential for utility management malpractice is 

nowhere to be found. During the tenure of this case, we have all learned that this is a hallmark of 

the way Iberdrola/Avangrid operates: all ethical appearance, little ethical substance and much 

syphoning of profit.165 PNM/PNMR in its eagerness to be bought out fails to ensure the 

designation of authority in order for it to execute management autonomy.  

NM AREA witness Michael Gorman suggested that the PNM Board must be independent 

and disinterested, and adopt a  “Designation of Authority” document.166 He pointed out that the 

NM PRC approved a similar structure in Case 19-00234-UT, which involved the merger of EPE 

with a JP Morgan affiliate.167 Combined with a majority independent and disinterested board, a 

designation of authority would mean “the parent companies, Avangrid and Iberdrola would be 

agreeing to the goal of keeping PNM focused on providing reliable, affordable utility service to 

its New Mexico customers as fully consistent with its interests as the shareholder of the 

utility.”168 However, there is no regulatory commitment or evidence in the record that this 

“Designation of Authority” has or will be implemented or which controls will be delegated from 

Iberdrola/Avangrid to the PNM Board;169 what this means in reality is that Regulatory 

 
165 NEE Exhibit 24, Liberty Consulting Management Audit, p. 1. (“Management’s 
overemphasizing of cuts in and limits on resources as a means for closing gaps in meeting the 
earnings expectations of the equity investment community has sacrificed effectiveness in 
providing service.”) (At p. 49: We found Avangrid’s process unduly weighted toward meeting 
financial goals, with that imbalance both adversely affecting bottom-up analysis and 
overweighting final budget decisions toward financial goals. While such earnings-related goals 
are not unusual for utility holding company planning, the effective balancing of such goals with 
reliable utility operations has not been evident at Avangrid (before 2020), especially in the case 
of CMP.)  
166 NM AREA Exhibit 3, Rebuttal Testimony of Michael Gorman, April 21, 2021 p. 6. 
167 NM AREA Exhibit 3, Rebuttal Testimony of Michael Gorman, April 21, 2021 p. 2, 5-6. 
168 NM AREA Exhibit 3, Rebuttal Testimony of Michael Gorman, April 21, 2021 p. 6-7. 
169 NM AREA Exhibit 4, Gorman Testimony in Opposition, 7/16/2021, pp. 21-24; JA Exhibit 8, 
Blazquez, July 29, Rebuttal pp. 7-10. 
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Commitment #17 is an unenforceable term of the merger because the PNM Board will in no 

circumstance be issuing stock or dividends or trading on the NYSE, for instance, unless that 

authority is actually delegated. The terms and the extent of this delegation of authority will only 

be decided 30 days after the merger - might it be too late then? Will we have any leverage at that 

time? Why wasn’t the specific “Designation of Authority” document memorialized and made 

part of the Stipulation? At this point these are only intentions not enforceable commitments. 

1. The Public’s Advocate, the Attorney General, did not Consider 
Iberdrola/Avangrid’s history of Reliability and Customer Service Failings 
 
The New Mexico Attorney General (“NMAG” or “AG”) is supposed to be the public’s 

advocate in proceedings before this Commission. The AG is required by statute to “prepare and 

present briefs, arguments, proposed rates or orders and intervene or appear on behalf of 

residential and small business consumers before the public regulation commission as a party in 

interest.” NMSA 1978 Section 8-5-17(B)(2).  

All of the information regarding Iberdrola/Avangrid’s customer service and reliability 

failings became part of the record in this case after the AG signed on to the stipulation on April 

20, 2021. This is significant because the AG’s expert witness admitted on cross-examination that 

she “more or less stopp[ed] analyzing the case” after the AG settled.170  

The AG’s other expert in this case, Scott Hempling, only filed direct testimony in support 

of the initial stipulation on April 2, 2021, and was subsequently appointed to an administrative 

law judge position with the Federal Energy Regulatory Commission.171 The AG filed Mr. 

Hempling’s testimony prior to settling with Joint Applicants on April 20, 2021. Therefore, none 

 
170 TR., 8/16/2021 (Crane) p. 976, lines 11-12. 
171 NMAG Exhibit 2, Direct Testimony of Scott Hempling, April 2, 2021 
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of the AG’s testimony in this case even considered the following issues to be weighed in 

deciding whether this merger is in the public interest: 

a) Hearing Examiner’s May 11, 2021 Order Regarding Avangrid Service Quality Issues 

and Management Audits and Suspension of the Filing Date for Statements in Opposition 

to the May 7, 2021 Stipulation (Noting the Joint Applicants’ failure to disclose service 

quality issues and management audits of Avangrid subsidiaries in the Northeast is 

“troubling” and ordering Joint Applicants to produce documents relevant to their service 

quality issues and management audits.) 

b) the Hearing Examiner’s June 14, 2021 Order Addressing NEE Motion for Rule to 

Show Cause Why Joint Applicants Should not be Held In Contempt and for Sanctions 

(Ordering Joint Applicants to file testimony explaining incomplete responses to 

Interrogatory NEE 4-55 and the Hearing Examiner’s May 11, 2021 Order). 

c) April 29, 2021 bench request from Commissioner Byrd (Requesting information 

related to customer satisfaction and complaints to Avangrid’s public utility subsidiaries).  

In fact, when asked on cross-examination about whether she had an understanding of the 

audits, fines, and enforcement actions pending against the Joint Applicants before the AG signed 

on to the stipulation, Ms. Crane confirmed that she was aware of some of this, but did not have a 

comprehensive understanding of these issues.172  

The fact that the public’s advocate before this Commission, the Attorney General, issued no 

further discovery173, and stopped analyzing this case174 prior to the emergence of the above 

 
172 TR., 8/16/2021 (Crane) p.992-994. 
173 TR., 8/16/2021 (Crane) p. 975, lines 20-25, p. 976 lines 1-13. 
174 TR., 8/16/2021 (Crane) p. 976, lines 11-12. 
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issues is relevant to whether this merger is in the public interest, and we ask the Hearing 

Examiner to take all of this into account when issuing a recommendation. 

d) the June 24, 2021 worldwide announcement that Iberdrola is currently under 

investigation in Spain for activities related to alleged bribery and falsification of documents that 

the Hearing Examiner described as “particularly concerning.”175 NEE has been apprised of these 

matters via the press and some discovery however, NEE has not been privy to Commission 

Exhibit 10 which remains under seal, and to which NEE objects. The prohibition on allowing the 

parties to view Commission Exhibit 10 deprives NEE, the parties and the PRC Staff of due 

process. The Hearing Examiner has already found that the CENYT/Villarejo investigation is 

“relevant to the potentially similar investigations that Iberdrola’s American affiliates may be 

conducting of their American opponents.”176 Additionally, the Hearing Examiner’s January 14, 

2021 Protective Order governs all claims of confidentiality in this case, and its terms can 

adequately protect the contents of Commission Exhibit 10. 

The subjects of the investigation include Iberdrola’s chairman and CEO Ignacio Galan, 

and other current and former Iberdrola executives.177 Mr. Galan is also the chairman of the 

Avangrid board, and the chairman of Scottish Power.178  

 
175 Order Addressing NEE’s Objection to Joint Applicants’ Notice, Motion to Compel Discovery 
and Request for Remedy Regarding Spain’s Official Investigation into Avangrid/Iberdrola’s 
Board Chairman Ignacio Galan & Other Executive Committee Members for Spying, Bribery and 
Fraud July 19, 2021 pp. 2, 10.  
176 Order Addressing NEE’s Objection to Joint Applicants’ Notice, Motion to Compel Discovery 
and Request for Remedy Regarding Spain’s Official Investigation into Avangrid/Iberdrola’s 
Board Chairman Ignacio Galan & Other Executive Committee Members for Spying, Bribery and 
Fraud July 19, 2021 p. 13. 
177 Id. p. 2, See Exhibit R-NEE 16-24; See also Joint Applicants’ Notice Regarding Proceedings 
in Other Jurisdiction, June 24, 2021 p. 2; JA Exhibit 7-July 27, 2021 Supplemental Testimony of 
Pedro Azagra-Blazquez.  
178 R-NEE Exhibit 16-35. 
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The investigation involves approximately 1 million Euros in payments Iberdrola and its 

affiliates made to Club Exclusivo de Negocios y Transacciones, S.L. (“CENYT”) between 2004 

and 2017.179 According to Iberdrola reports, CENYT is “a firm dedicated to the delivery of 

business intelligence services.”180 During the period that Iberdrola and its affiliates hired 

CENYT, the company was run by the wife and son of Spain’s Commissioner of the National 

Police Corps, Jose Manuel Villarejo Perez.181  Internal Iberdrola documents show that Mr. 

Villarejo is the director of CENYT and is currently in detention for “criminal organization, 

bribery and money laundering offences.”182 The allegation of “bribery is based on the fact that 

Mr. Villarejo was an active police officer at the time of [Iberdrola’s contract with CENYT]” and 

the other alleged crimes are “based on the allegedly illegal means used by CENYT in its 

investigations.”183 According to Mr. Azagra-Blazquez, the Iberdrola employee that hired 

CENYT “voluntarily left Iberdrola after Iberdrola became aware of the allegations of improper 

activities by CENYT generally.”184  

 Although Iberdrola’s internal investigations and a report that Iberdrola commissioned 

from Baker McKenzie both conclude that Iberdrola is not at risk of conviction associated with 

 
179 Commission Exhibit 11 Evolution of the existing Internal Control System in Iberdrola 
relating to third parties, September 2019 p. 19 of 68 Appendix I (IA Report); R-NEE Exhibit 16-
30; R-NEE Exhibit 16b p. 5 of 13. 
180 Evolution of the existing Internal Control System in Iberdrola relating to third parties, 
September 2019 p. 53 of 68.   
181 Commission Exhibit 11 Evolution of the existing Internal Control System in Iberdrola 
relating to third parties, September 2019 Annex 3, p. 27 of 68. 
182 Evolution of the existing Internal Control System in Iberdrola relating to third parties, 
September 2019 p. 53 of 68.   
183 JA Exhibit 7 Baker McKenzie, Summary of the Report on the Actions of Iberdrola, S.A. 
Iberdrola Espana, S.A. and Iberdrola Renovables Energia, S.A.U. in relation to Part 17 of DP 
96/2017 of JCI 6 from the point of view of corporate governance and regulatory compliance, p. 
12 of 35. 
184 JA Exhibit 7 July 27, 2021 Supplemental Testimony of Pedro Azagra-Blazquez p. 4; R-NEE 
Exhibit 16b p. 5 of 13.  
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the CENYT/Villarejo investigation, perhaps because the offending actor committed the specific 

intent crime of bribery, and the parent solicitor’s are immune from civil liability for the criminal 

acts of a host, and there are documents under seal contained in Commission Exhibit 10 that the 

parties cannot access and evaluate to evaluate the extent of criminal/civil liability.185 As 

explained above, the only documents available to the parties analyzing and describing the 

CENYT/Villarejo investigation are those produced by or at the direction of Iberdrola (or in the 

press). Therefore, NEE objects on due process grounds to these documents remaining under seal, 

and asserts that the parties should be able to view and assess documents related to this 

investigation that are produced by entities other than Iberdrola, including the Spanish courts. 

The reason that Ms. Crane was not involved in the settlement discussions (especially in 

contrast to her intimate involvement in the EPE merger case) or the subsequent alarming and 

revealing episodes is because she was displaced by a much more political and influential figure, 

Marcus Rael, who will be paid “up to $350,000” for his settlement efforts with the Attorney 

General.186 This tribunal is steeped in the knowledge about these events, and has ruled (twice) 

that “Mr. Rael should be disqualified from further representation of Iberdrola”187 and that “[t]he 

Hearing Examiner and the Commission can and will consider Iberdrola’s and the Attorney 

General’s actions as they weigh the reasonableness of the Stipulation and the parties’ supporting 

testimony.”188  

 
185 R-NEE Exhibit 16b pp. 9-10 of 13; JA Exhibit 7 Baker McKenzie, Summary of the Report on 
the Actions of Iberdrola, S.A. Iberdrola Espana, S.A. and Iberdrola Renovables Energia, S.A.U. 
in relation to Part 17 of DP 96/2017 of JCI 6 from the point of view of corporate governance 
and regulatory compliance, p. 21 of 35 
186 NEE Exhibits 18, 18a, 18b. 
187  
188 Order Disqualifying Iberdrola Attorney, 8/6/2021, p. 28. 
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 Why does this all matter? Because NMAG’s expert, Ms. Crane, was ousted, pushed 

aside, for expedient political purposes in order to effectuate a result that will harm PNM 

ratepayers and New Mexicans. New Energy Economy has not always agreed with the opinions 

of Ms. Crane, but she is a highly qualified witness of integrity, as evidenced by her testimony 

herein, and that should be contrasted with the actions of New Mexico Attorney General Hector 

Balderas who signed a very bad deal, contrary to the public interest that he swore to uphold. Not 

only was the deal he signed terrible, but more importantly, it foretells that he is subject undue 

influence and this will only become worse when Iberdrola and Avangrid seek to obtain rights-of-

way, legislation, and necessary local approvals for transmission lines or energy projects for their 

affiliates. When short-term advantage matters more than the public good then we have become 

lost - Iberdrola/Avangrid will exploit this vulnerability, as they already have done.  

VI. The transaction benefits to utility customers are outweighed by 
the lack of consumer protections and the costs of the merger  
 

In order to holistically evaluate the net public benefit of the merger one must evaluate the 

quantifiable benefits compared against costs, risk, and how those benefits are distributed. There 

may be unquantifiable benefits, costs and risks that need be assessed as well. 

A. Background on the Acquiring Companies:  
 

 
Iberdrola owns hundreds of companies. Its value is around $143 billion;189 its 2019 profit 

exceeded $3.8 billion. Its largest stockholder, at 8.69 percent, is Qatar Holdings LLC.
190  

 
189 JA Exhibit 3 Blazquez, Direct at 7. 
190 Applicants’ response to NMAG 1-25. 
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Avangrid is an 81.5 percent-owned subsidiary of Iberdrola.191 It has approximately $36 

billion in assets.192  

Total transaction value is $4.3 billion equity value, plus approximately $4.0 billion of 

assumed net debt, for a total of approximately $8.3 billion.193 

PNMR Board secured a $713 million control premium, all going to the PNMR 

shareholders alone.194 

B.  Inadequate Rate Credit:  
 

The $65 million rate credit will be allocated by kWh usage. For 500,000 residential 

ratepayers using 600 kWh per month the portion of the $65 million is $26,046,014.195 This is the 

total equivalent of $52.09 per average residential customer, or $18 per year for PNM residential 

ratepayer, which amounts to $1.64 per month for 36 months.196 Apparently the Albuquerque 

Bernalillo County Water Utility Authority agreed not to oppose the merger if they received 

among other small concessions, an added $2M to the rate credit. Darnell admitted that wouldn’t 

change the amount average residential ratepayers would receive. 

AG witness Andrea Crane testified that “you have to allocate [the rate credit] on a per 

customer basis. Otherwise, the numbers get too small to really have any benefit.”197  

 
 
 
 

 
191 JA Exhibit 3 Blazquez, Direct at 7. 
192 JA Exhibit 3 Blazquez, Direct at 7. 
193 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p.2. 
194 Id., at p. 65. 
195 JA Exhibit 24, Rebuttal of Darnell, July 29, 2021, JA Exhibit RND-1. 
196 Id.; Transcript of 8/13/2021, Darnell, p. 767. 
197 TR., 8/16/2021, Crane, p. 102, lines 9-11. 
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C. Economic Development 
 

The Economic Development Funds, even with the extra $2 million that the Albuquerque 

Bernalillo County Water Utility Authority allegedly secured, and the $12.5M proposed by 

Bernalillo County, without final agreement, is “still significantly insufficient. As you know, 

we've proposed or·represented $113 million in economic development ·contributions, and I think 

that the Joint Applicants are overstating the value of the 150 ·jobs,” according to the testimony 

of PRC Staff, Mr. Reynolds.198 The El Paso Electric merger case, 19-00234-UT, established 

Commission precedent for merger-related economic development funds,199 and neither the $20 

million in the Second Amended Stipulation, or the possible additions made during the final round 

of testimony or at hearing equal the high bar of ensuring that an acquisition is in the public 

interest. If this were the only area where the regulatory commitments fell short an exception may 

be made, but in each category Joint Applicants conditions don’t pass muster. Further, the 

regulatory commitments made by Joint Applicants’ lack specificity and therefore enforceability: 

“Avangrid cannot determine the specific projects or programs, including the location date, and 

amount, until after the closing of the Proposed Transaction.”200 Therefore, Joint Applicants’ offer 

of economic development funding is inconsistent with decisional law201 and the EPE merger 

 
198 TR., 8/18/2021, (Reynolds), Page 1499. 
199 19-00234-UT, Amended Certification of Stipulation, 2/12/2020, p. 25 (“The Joint Applicants 
will dedicate $100 million to promote economic development in EPE’s service territory. Of that 
amount, $20 million will be allocated to EPE’s New Mexico service territory[.]) PNM has more 
than 5 times as many customers as EPE and therefore the economic development commitment 
should be at least $100 million.  
200 NEE Exhibit 52 p. 31, quoting PNM response to Interrogatory 1-46, attached to NEE Exhibit 
52 as CKS-33.  
201 Bransford v. Bransford, No. 31,643, mem. op. ¶ 14 (N.M. Ct. App. Oct. 23, 2013) (non-
precedential) (“the language of the … provision lacks sufficient specificity to conclude that it 
applies or was intended to apply.”) ¶ 14 (“the language of the … provision lacks sufficient 
specificity to conclude that it applies or was intended to apply.”) 
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case, because “there is no plan to actually make investments, and no basis from which the 

Commission could conclude there will be any economic benefit.”202 

Lastly, the offered benefits do not even compare to the detriment to the environment 

imposed by the sale and continued operation of the FCPP, and the $300 million burden that PNM 

is asking ratepayers to cover as part of this merger.203 

 

D. The Gross Disparity Between Senior Management Golden 
Parachute  

 

Three PNM Officers204 will receive $29M upon the merger’s closing (“change in 

control”) …. more than 500,000 average residential ratepayers using 600 kWh, who will receive 

$26M combined.205  

Current Chief Financial Officer, Joseph Don Tarry didn’t know what PNMR’s net profit 

in 2020 was or what PNMR made in the first six months of 2021.206 While, most people were 

suffering from an economic crisis exacerbated by the global COVID-19 pandemic, PNMR was 

awash with profit for its senior management and shareholders. Senior Vice President Ronald 

Darnell didn’t know what the net profit was in 2020, but it sounded right to him when Bernalillo 

County’s attorney, Jeff Allbright, said it was $172M.207 In the most recent quarter, from March 

 
202 NEE Exhibit 52, CKS Direct, p. 32. 
203 NEE Exhibit 52, CKS Direct, p. 32, 33. 
204 Transcript of 8/13/2021, Tarry, p. 720-722; JA Exhibit 21, Supplemental Testimony of Joseph 
D. Tarry, JDT-1, p. 6 of 7. 
—Pat Vincent-Collawn, PNM Resources president and CEO; a total of $19,040,958. 
—Charles Eldred, PNM Resources Executive Vice President; a total of $6,820,884. 
—Patrick Apodaca, PNM Resources Senior Vice President and General Counsel; a total of 
$3,713,207. 
205 Id.; Transcript of 8/13/2021, Darnell, p.841. 
206 Transcript of 8/13/2021, Tarry, p. 630-631. 
207 Transcript of 8/13/2021, Darnell, pp. 760-761. 



 63  

to June, PNM enjoyed a net profit of $53.71 million.208 

As NMAG witness Hempling concluded: “Where utility has received a monopoly 

privilege, allowing the utility’s shareholders to sell control of that franchise for a gain equaling 

26 times what customers receive is the wrong answer. The right answer is to recognize that 

customers were the major contributors to that gain, and to compensate them proportionately.”209  

E. Arrearages:  
 

After fumbling to accurately state how many people are currently behind in electricity bill 

payments, Mr. Darnell gave a last and final account: as of 8/11/2021, 33,445 residential 

ratepayers and 728 others, are subject to disconnection210; on Monday August 16, 2021, PNM 

would begin disconnecting people from electricity 500 per day.211 When asked how the 

disparities between senior management and ratepayers could be considered fair and equitable, 

Mr. Tarry testified that Ms. Cowan is “entitled to that.”212 Tarry continued: “On the COVID 

relief, I mean as part of the merger, it was $10 million that's out there to benefit the individuals, 

so almost half of it. ·And again I commented before that there’s $2 million that we have 

provided, and there is still some of that left as well, too, so...I mean I feel like the company is 

doing all they can.”213· 

 

 
208 Id. 
209 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p. 9. 
210 Transcript of 8/13/2021, Tarry, pp. 727-728. 
211 Id., pp. 727-730. 
212 Id., at 729.  
213 Id., at 730. 
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F. Contradictory testimony about whether there will be a Rate 
Freeze and even if there is there no evidence that the combined 
“benefits” of the rate credit and rate freeze will override PNM’s 
planned June 2022 next rate increase.  

 

In Case No. 19-00234-UT the Amended Certification of Stipulation, set forth conditions 

to be used to assure that an acquisition was in the public interest. One of those criteria was a rate 

freeze. In Case No. 08-00078-UT, NMGC and Continental agreed to a three years rate freeze. 

There was contradictory evidence presented by Joint Applicants about their positions 

regarding the rate freeze. Iberdrola/Avangrid’s position, via Mr. Azagra Blasquez, is that a rate 

freeze was discussed and decidedly rejected.214 Mr. Darnell testified on behalf of PNMR/PNM 

that there would be a “rate freeze” for a little less than six months.215 

Ultimately, when a rate credit and rate freeze are combined PNM admitted that it didn’t 

know if there would be any actual benefit for individual ratepayers because the June 2022 rate 

increase may simply override those benefits; PNM had not performed those calculations.216 

G. Four Corners Divestiture: An adverse impact on utility’s existing 
rates. 

 
A settlement must be “fair, just and reasonable” or “in the public interest.”217 A stipulated 

settlement’s short- and long-term impacts on the utility and its customers must be considered “as 

a whole” and must provide a net benefit to customers and the public interest.218 In a number of 

 
214 TR., 8/11/2021, Azagra Blazquez, pp. 115-6, 251. 
215 TR., 8/13/2021, (Darnell), p. 750. 
216 TR., 8/13/2021, (Darnell), p. 756. 
217 NM PRC Case No. 16-00276-UT, Order Rejecting Stipulation in Current Form, May 12, 
2017, fn. 2. 
218 NM PRC Case No. 16-00276-UT, Order Rejecting Stipulation in Current Form, May 12, 
2017, (“[T]he Commission has observed on numerous occasions, the “substantial evidence as a 
whole” aspect of the standard for testing contested stipulations goes to whether the 
Commission’s decision is supportable if challenged pursuant to the Supreme Court’s appellate 
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respects, the Stipulation is not “in accordance with applicable law” and violates a number of 

“important regulatory principles and practices,”219 and the merger’s requirement for Four 

Corners Power Plant (“FCPP”) Divestiture is the prime example of this. 

Dr. Fisher’s testimony explains why this condition precedent contained in the merger is 

inconsistent with the public interest: 

Merger Agreement Clause 6.19, which requires PNM to enter into “definitive agreements” 
to exit from the Four Corners Power Plant (“Four Corners” or “FCPP”) on specific terms 
by no later than December 31, 2024. This clause of the merger agreement is a driving factor 
in PNM’s transfer of its interest in Four Corners to the Navajo Transitional Energy 
Company (“NTEC”)—a transfer that is being done in a way that is antithetical to the 
climate policies and goals of the State of New Mexico.220  
… 

Fundamentally, the merger will make it more difficult to retire the Four Corners power 
plant, the largest source of greenhouse gas emissions in New Mexico. Therefore, merger 
condition 6.19, and the contract with NTEC that seeks to fulfill merger condition 6.19, are 
inconsistent with the public interest.221  

Briefly, PNM was found to have imprudently extended its participation in FCPP and 

pursued life extending capital improvements without any comprehensive or contemporaneous 

financial analysis. The financial analysis PNM did perform was one-and-a-half years old and 

flawed because it did not accurately compare resource alternatives and their relative cost 

assumptions (including capital expenditure costs).222 Initially the Commission adopted the 

 

standard of review, which is just that – substantial evidence in the record.” Citing Certification of 
Stipulation, Case No. 14-00310-UT (Apr. 20, 2015) at 22 n. 70.) 
219 Id. (“The Commission has approved a Hearing Examiner’s decision to determine the merits of 
specific stipulation issues contested by the parties, citing the requirement that a settlement be in 
accordance with applicable law and not violate any important regulatory principles.”) (Emphasis 
supplied.) 
220 Sierra Club Exhibit 2, Direct Testimony of Jeremy I. Fisher, PhD Concerning the Stipulation, 
p. 3. 
221 Id., p. 4. 
222 Case No. 16-00276-UT, Certification of Stipulation (Oct. 31, 2017) at 68; Revised NEE 
Exhibit 54, Testimony and Exhibits in Opposition to Proposed Transaction and Second Amended 
Stipulation of Christopher K. Sandberg, p. 18. 
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Hearing Examiners’ Recommended Decision that found PNM to be imprudent in its FCPP 

investments but added sanctions.223 However, after PNM filed a Motion to Reconsider the 

Commission scrubbed the “imprudent” finding and reserved a prudence review for a separate 

future hearing.224 On January 19, 2018, PNM and the other Signatories filed the Joint Notice by 

All Signatories of Acceptance of Commission’s Modifications to Revised Stipulation. In that 

filing, PNM and the identified parties stated, on p.1: “By this pleading, the undersigned 

Signatories to the Revised Stipulation hereby accept the terms of the Order on Notice of 

Acceptance and all of the modifications to the Revised Stipulation contained in the Decretal 

Paragraphs of the Commission’s Revised Order Partially Adopting Certification of Stipulation 

issued on January 10, 2018, as further clarified and modified by the Commission’s January 17, 

2018 Order on Notice of Acceptance.” 

PNM has avoided filing a rate case since then because it did not want to face the FCPP 

prudence review. Now, PNM takes the position that the Energy Transition Act (“ETA”), NMSA 

1978, §§ 62-18-1 to -23 (2019), supersedes their prior contractual obligations and that they are 

entitled to full rate recovery for undepreciated investments regardless if those investments were 

based on an imprudent acquisition. 

NEE’s Expert Mr. Sandberg explains why Four Corners Divestiture, as specifically 

required by this merger, violates the New Mexico Supreme Court’s holding regarding imprudent 

investments made by utility management.  

 

 
223 Case No. 16-00276-UT, Order Partially Adopting Certification of Stipulation, December 20, 
2017. 
224 Case No. 16-00276-UT, Revised Order Partially Adopting Certification of Stipulation issued 
on January 10, 2018, at 22-23 (¶¶65, 66); Revised NEE Exhibit 54, Testimony and Exhibits in 
Opposition to Proposed Transaction and Second Amended Stipulation of Christopher K. 
Sandberg, p. 19. 
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Our Supreme Court has agreed that ratepayers must be held harmless from any amount 
imprudently invested and “a disallowance should equal the amount of the unreasonable 
investment.” Public Serv. Co. of N.M. v. NMPRC, 2019-NMSC-012, 444 P.3d 460, 474, 
¶¶40 and 44. See also, … ¶52 (“PNM’s argument ... ignores the central issue facing the 
Commission—how to protect  ratepayers from PNM's failure to consider 
alternatives[.]”)225 

 
PNM’s sale to NTEC of its 200 MW FCPP coal shares is not only contrary to the public 

interest because it will prolong the burning of coal, the securitization cost to ratepayers of $300 

million plus interest for 25 years in a non-bypassable charge for imprudently acquired 

investments violates New Mexico Supreme Court law, N.M. Const. Art. II §19, which forbids 

impairing the obligations of contracts, N.M. Const. Art. IV §34, which forbids impairing the 

vested rights of parties, and prior PRC precedent. 

NMAG witness Andrea Crane testified that the Four Corners Power Plant, remains an 

unresolved issue.226·Regarding a quantifiable analysis, she testified:  if we're looking at the $300 

million [cost for Four Corners] on one hand, and we're looking at the stated and quantified 

conditions, like the rate credits, and the economic development, then I may very well agree with 

you that $300 [million] of harm outweighs, you know, half of that in benefits or whatever.227 

(Emphasis supplied.) 

 

 

 

 

 

 
225 Revised NEE Exhibit 54, Testimony and Exhibits in Opposition to Proposed Transaction and 
Second Amended Stipulation of Christopher K. Sandberg, p. 20. 
226 TR., 8/16/2021, (Crane), p. 1049. 
227 TR., 8/16/2021, (Crane), pp. 1020-1021. 
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H. Alleged dedication to local management  
  

Whether it is public relations spin228 or the Iberdrola proposal letter from Mr. Azagra 

Blazquez to PNM CEO, Pat Vincent Collawn,229 Iberdrola/Avangrid claims that the 

Iberdrola/Avangrid external manipulation by the parent is over and the local management is free 

to conduct business as they see fit. Hwever, the facts suggest otherwise.  

a) In Commission Exhibit 5, p. 34, a Securities and Exchange Commission filing, 

under “risk factors” Avangrid explains that “Iberdrola exercises significant influence over 

Avangrid, and its interests may be different than yours.”  

b) Also, the Judge articulated facts in Mark Levesque v. Iberdrola, 2:19 cv 00389- 

JDL, 8/6/2021 that recounts the heavy hand of the parent’s intervention: 

A former employee of Avangrid’s treasury department, Valery Harris, states that, during 
the implementation of the SmartCare project, at least six Iberdrola employees were based 
in Maine at any given time to work on the project, particularly in the lead up to SmartCare’s 
go-live in October 2017. Avangrid reimbursed Iberdrola for the payroll and housing costs 
for each employee’s time spent working at CMP/Avangrid. Iberdrola had an account in the 
Netherlands where its subsidiaries deposited their revenues, and CMP/Avangrid could draw 
from that account if Iberdrola found it necessary. Iberdrola selected the technical consultant 
for the SmartCare project, and for the similar project in Scotland. Additionally, 
CMP/Avangrid were required to complete and submit request forms for the purchase of, 
among other things, equipment, software, supplies, software add-ons, and firmware for 
Iberdrola’s approval. 
 
p. 10 of 42. (footnotes omitted.) 
 
This excerpt chronicles with sufficient detail the kind of specificity that has now been 

stated by many different third-party observers – whether they are auditors, or regulators, judges, 

or expert witnesses herein, there is ample evidence that, despite PNMR senior management’s 

fascination with the merger and their rather obvious (and self-serving) “belief” in 

 
228 NEE Exhibit 21, Albuquerque Journal Azagra Blazquez statements; TR., 8/11/2021, pp. 200-
203. (At p. 203: “Once we close a transaction, as has been ·the case with every utility, it's up to 
the ·utility to run the operations with the ·management of the local utility.”)  
229 NEE Exhibit 4, PNM Exhibit 4-11, p. 4. 
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Avangrid/Iberdrola’s abilities, including independent “local” governance, the parent will exert 

far-reaching control and influence, especially when it involves the private-interest financial 

escapades for Iberdrola/Avangrid renewables business growth opportunities in the Southwest. 

I. Renewable Energy Experience, Environmental Stewardship and 
Carbon-Free Goals – A Marketing Tool that Lacks Substance:  
 
The primary selling point for the Avangrid/Iberdrola merger is the attractiveness of a 

renewable energy leader to help blaze the trail. However, in response to Commissioner Hall’s 

question about a “satisfactory distribution grid that can accommodate” all the solar residential 

consumers and small, medium and large commercial customers seeking interconnection 

access,230 Mr. Kump answered, “in talking to our team, it’s a very, you know, complex issue, and 

one that we’re quite frankly learning on the fly as we go through this.”231  

When Commissioner Hall asked if Avangrid would be contributing to the costs of 

upgrading the grid, Avangrid wouldn’t offer a penny:  

 
 “there are some costs, if you look at the interconnection of let's say a community solar 
farm, that are strictly related to interconnecting that customer, and traditionally then that 
customer bears that initial cost to interconnect.”232  “I think we also need to look broadly 
to say that further investments in the network system, as we move forward, will enable 
more forms of distributed generation to come on233 … and that could be just normal rate-
base investments by the local utility[.]234 … it's a cost of upgrading the grid, a societal 
cost, and gets socialized across all customers; right? Through a rate base investment.”235 

When Avangrid had the chance to explain how the company was going to be a partner in 

this fossil fuel to renewable energy transition, and dig deep, all Mr. Kump could offer was that 

 
230 TR., 8/12/2021, (Commissioner Hall), p. ? 
231 TR., 8/12/2021, Kump, p. 210, lines 8-11. 
232 TR., 8/12/2021, Kump, p. 217, lines 11-16. 
233 TR., 8/12/2021, Kump, p. 217, lines 17-21. 
234 TR., 8/12/2021, Kump, p. 217, lines 24-25, p. 218, line 1. 
235 TR., 8/12/2021, Kump, p. 218, line 2-5. 
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Avangrid would bill customers. Additionally, Maine regulators are investigating Avangrid’s 

subsidiary CMP’s interconnection practices in response to a complaint from community solar 

developers.236 

J. Iberdrola/Avangrid’s Purpose for the Merger Is to Use PNM’s 
Monopoly Platform to  Improperly Subsidize its Non-Utility 
Growth Activities 

  
It is no longer in dispute that the purpose of Joint Applicants is as NMAG’s witness Hempling 

plainly pointed out:  

 “PNMR’s sole reason for selling was to get the maximum gain [for shareholders and 

senior management]. As for Iberdrola/Avangrid, Mr. Azagra deserves credit for his candor: 

For Avangrid, this is a strategic transaction that creates a significant regulated utility 
and renewable energy platform. 

Avangrid and PNMR are not entering into the Proposed Transaction in order to create 
specific synergy savings or operational efficiencies.”237 

 
The Commission was prescient to have required that applicants answer the question, and 

as Hearing Examiner Medeiros recently posed, “trouble” with, the impact the transaction will 

have on improper subsidization of non-utility activities. There is no evidence in the record where 

Joint Applicants address this query head on. Joint Applicants don’t argue either that there won’t 

be any improper subsidization of non-utility activities or that ratepayers will somehow be 

insulated from or compensated for any improper subsidization of non-utility activities. 

 
236 See NEE Exhibit 30. 
237 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p. 12. (footnote omitted.) 
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The record is replete with the unabashed statements of Mr. Azagara Blazquez238 and Mr. 

Kump239 and their financial desires for control and consolidation240 of New Mexico’s energy 

resources. Meanwhile, there is evidence from a number of witnesses that specifically warn the 

Commission that the actual purpose for the Iberdrola/Avangrid PNMR/PNM merger is to use 

PNM’s monopoly platform to improperly subsidize its non-utility growth activities and that 

ratepayers and New Mexicans will inherit negative consequences as a result. The deleterious 

consequences involve, but are not limited to, declining electric reliability, market contraction, 

higher utility rates, the death of the thriving rooftop solar business, and anti-competitiveness. 

Management Audits, particurlaly the Liberty Audit foretell the same. 

 
 
Larry Blank – “Having the Commission or Commission Staff involved in that selection 

process [to choose an Independent Evaluator] could bring greater assurance to the 

competitive market, and that this would be a more level playing field.241 I'm referring to the 

vertical relationship between an affiliate and the monopoly utility company. The vertical market 

power concern arises because of that vertical relationship, if the competitive affiliate is allowed 

to participate in sales to the monopoly utility.242 Specifically the "gold plating" is referring to the 

sale of equipment from an affiliate to the utility company. We need to be concerned regarding 

 
238 TR., 8/11/2021, Blazquez, pp. 199, 261-264, 266, 267, 269 (“Most of the things that I'm 
referring to here is beyond the current projections that PNM has. So what I'm referring to here is 
beyond that. Not, you know, what currently PNM has in their projections.”) 
239 TR., 8/12/2021, Kump, pp. 465-467, 523-528, (At 525: “We view this transaction really as 
one about growth[.] … We find that very attractive, and we see that as providing opportunities 
that we may not even be aware of today, or in the future in terms of growth and investment we 
can make in this state.”) 557-558,  
240 TR., 8/12/2021, Kump, p. 528. 
241 TR., 8/18/2021, Blank, p. 1557. 
242 Id., 1558. 
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the possible overpricing of that equipment. Well, I think the competitive bid process helps to 

mitigate that concern, if the competitive bid process also applies to the utility purchases of 

equipment. The addition of an independent evaluator also would help to mitigate the concern, but 

it doesn't remove the anticompetitive concerns that I have emphasized in my testimony.243 I am 

opposed to allowing participation from an affiliate.244 [T]he stipulation that's before you and the 

Commission, the independent evaluator has no role in the design of the RFP in terms of 

technology that they are seeking, in terms of size and other characteristics that, because of 

PNM's future affiliation with Avangrid, could potentially give an advantage to Avangrid in the 

design of the RFP itself.”245 

 

Christopher Sandberg – “The track record of Iberdrola/Avangrid demonstrates that they are 

unfit to serve and cannot provide reliable electric services, including billing, have some of 

the highest residential rates in the country, and have repeatedly failed to comply with 

regulation.”246 

 
 

 
 

VII. Conclusion 
 

At the risk of belaboring the obvious, the process in which the parties have been engaged 

since the Joint Applicants requested approval of their merger has been an extended, at times 

 
243 Id., 1559. 
244 Id., 1561. 
245 Id., 1562. 
246 Revised NEE Exhibit 54, CKS in Opposition, July 16, 2021, p. 4. 
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excruciating, costly, complex effort inevitably resulting in a contested, stipulated settlement that 

reflects no more than the negotiation of how many crumbs from the PNM/Avangrid/Iberdrola 

feast will be allowed to drop to the floor for the ratepayers and the public.  

The parties, the ratepayers, the public and the state are now at the end of a many years-

long period during which PNM has engaged in behavior that, at least theoretically, the 

Commission and the public should not have had to deal with:  The ratcheting up of rates and 

future ratepayer obligations via decisions and capital expenditures that PNM justified through 

shameful manipulation of data, imprudent investments that PNM has tacitly admitted  will  cost 

the ratepayers undeservedly while benefitting PNM’s shareholders and the proposed new owner 

enormously, avoidance via political influence of constitutionally-mandated regulatory control 

and the blatant attempt to end-run the Commission’s constitutional authority and mandate by 

dressing up a bill – the ETA - as a way of ostensibly “ending coal” whose misleading text and 

fine print will not only not end coal but will deliver over the years a billion underserved dollars 

to PNM (or its new owner) at the expense of the ratepayers.  

Through PNM’s various devices, of which the parties are by now undoubtedly aware, 

PNM has now achieved a value and strategic position that will allow its management and 

shareholders to effectively cash in. PNM’s shareholders’ and managements’ ability to cash in is 

not due to good management and entrepreneurial risk-taking.  It is due to the fact that PNM is a 

monopoly.  The rates and future payouts that Avangrid would inherit will not reflect payments 

that the New Mexico public has the ability to walk away from, of course.  They must make those 

payments, whether in rates or in “non-bypassable charges.”  Stated differently, there’s nothing 

like a monopoly combined with creative management to generate shareholder value!   
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In light of all this, the question before the Commission is whether the benefits to be 

bestowed on the public and ratepayers by the merger are sufficiently valuable to make up for 

what will come along as a result of passing PNM along to a foreign corporation.  The unmerited 

impositions on ratepayers will of course be the same whether it is PNM or Avangrid imposing 

them.  We know that Avangrid has provided bad service to its customers elsewhere.  We know 

that its parent corporation is in trouble in Spain for corrupt practices.  We know that it is not 

going to shut Four Corners and relieve our atmosphere of its fumes and gasses, and we know that 

its interest in PNM is not limited to the rates and payouts going forward, but is driven instead by 

Avangrid’s desire for a foothold in the Southwest that will allow it to sell electricity elsewhere.  

NEE has no objection to Avangrid’s bid into a competitive market, but it is hardly a reason to 

approve this merger, since Avangrid is free to come here and generate solar and wind energy to 

sell elsewhere without acquiring PNM.   

What is missing from PNM’s and Avangrid’s analysis of the benefits to ratepayers and 

the public from their proposed transaction is the fact that their analysis places close to zero value 

on what provides the greatest value to what Avangrid proposes to acquire:  a monopoly that has 

provided and will continue to provide an effectively risk-free source of profit going forward.  

This is not something that PNM created through skillful management or entrepreneurial 

investment.  It is something that the people of New Mexico created through their government’s 

grant of monopoly status to PNM. The underlying pretense of PNM’s and Avangrid’s 

presentations is that this is just a logical transaction, based on market forces and changes in 

technology that has brought two companies together to merge and that if they must push a few 

crumbs off the table to placate the public and the regulators, well, that’s the cost of doing 

business, distasteful to business principles as it may be.  Such an approach sidelines the role of 
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the ratepayers in the transaction.  We are not customers of Exxon who can drive a block to buy 

gas at Amoco.  We are permanent customers of PNM for the benefit of both PNM and us.  The 

deal that PNM and Avangrid is proposing fails to recognize this and thereby contravenes the 

fundamental principles of regulatory review of such a transaction:  That it must provide a net 

public benefit and must be fair to the ratepayers.  To determine whether the proposed transaction 

meets these standards, two questions must be answered:  Are the ratepayers, who provide the 

source of value that PNM’s management and shareholders propose to reap from the transaction 

with Avangrid/Iberdrola, being fairly compensated, or is virtually all of the value of PNM’s 

monopoly franchise going to shareholders and senior management?  Setting aside the question of 

fundamental fairness that is the basis for the previous question, are the ratepayers being 

adequately compensated for assuming the risk of turning over their government-granted 

monopoly to a company with a history of poor service to its customers, numerous regulatory 

transgressions, fines and penalties, and whose parent is the target of a criminal investigation?  

As to the first question, no one answered it better than Scott Hempling, the Attorney 

General’s expert witness:    

In this sale of a public franchise for private gain, the merger promoters’ goals conflict with 
the customers’ interests. When seeking an acquirer, PNMR asked: How do we sell PNM 
for the highest possible price? When seeking a target, Iberdrola/Avangrid asked: How do 
we find a “platform” of captive customers, one we can use to advance our renewables 
business in the Southwest? A transaction with such private-interest purposes cannot satisfy 
the public interest.247 

As to the second question, NEE submits that the undisputed testimony regarding 

Avangrid’s performance elsewhere in the United States and the unresolved allegations against its 

parent, Iberdrola, of criminal wrongdoing make the monetary benefits provided by the settlement 

 
247 NMAG Exhibit 2, Direct Testimony of Scott Hempling, p. 3. 
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far to small to compensate the ratepayers and the public for the risks they will be assuming if this 

merger goes through.      

  The “important regulatory principles and practices” violated by the Stipulation include 

the Commission’s obligation under the New Mexico Public Utility Act (“PUA”) to reasonably 

balance the interests of a utility’s customers with those of its investors. “By statute, the 

Commission must balance 

the interest of consumers and the interest of investors ... to the end that reasonable and 
proper services shall be available at fair, just and reasonable rates … without unnecessary 
duplication and economic waste[.] 
 

NMSA 1978, § 62-3-1(B) (2008).”  Pub. Serv. Co. of New Mexico v. New Mexico Pub. 

Regulation Comm’n, 2019-NMSC-012, supra, ¶10. From a balancing of interests perspective, 

the Stipulation provides too much “give” by ratepayers and too much “take” by PNMR for its 

investors and senior management.    

The Stipulation necessarily raises the most fundamental question that hangs over a 

proceeding such as this:  How can the “public interest” required in the Section 62-6-13 standard 

be satisfied if immediately after the merger is approved PNM/Avangrid is free to file  a rate 

increase for hundreds of millions of dollars?  How can the public interest be satisfied if the 

settlement allows Avangrid to collect  $300 million plus interest, amortized over 25 years in 

securitized financing for the imprudence-riddled Four Corners Power Plant and its  

“abandonment” which will guarantee that coal will still burn? It can’t. That’s why failure to 

adhere to these Commission legal standards is not a mere exercise but will have far-reaching 

economic consequences and must be remedied. NEE submits that, when assessing the 

reasonableness of the Stipulation and whether it reasonably balances the interests of PNM’s 

customers and investors and will result in a “net benefit” to customers and the public interest, the 
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Commission must consider not only the immediate impacts of the Stipulation on PNM’s 

customers, but also the longer-term impacts of the Stipulation’s costs, especially regarding Four 

Corners. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE 

 

MARK LEVESQUE, et al.,  ) 
      ) 

Plaintiffs,    ) 
      ) 
   v.   )  2:19-cv-00389-JDL 
      )   
IBERDROLA, S.A., et al.,   ) 
      ) 

Defendants.   ) 
 

ORDER ON MOTIONS TO DISMISS 
 

Plaintiffs Mark Levesque, Christie Decker, Michael Platt, Sylvia Krainin, and 

Sally Trussell (collectively, the “Plaintiffs”) filed their Third Amended Complaint—a 

putative class action—against Defendants Iberdrola, S.A. (“Iberdrola”); Central 

Maine Power Company (“CMP”); Avangrid, Inc. (“Avangrid”); and Douglas Herling 

(“Herling”) (collectively, the “Defendants”) on January 31, 2020 (ECF No. 44). The 

Third Amended Complaint alleges that the Defendants implemented a metering and 

billing system that incorrectly measured and charged customers for electricity, and 

that they then attempted to cover up problems that resulted from their 

implementation of this allegedly defective system.   

On August 7, 2020, Iberdrola filed a motion to dismiss for lack of personal 

jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1) or, in the alternative, 

for failure to state a claim pursuant to Federal Rule of Civil Procedure 12(b)(6) (ECF 

No. 84).  On February 1, 2021, Avangrid and CMP jointly filed a motion to dismiss 

for failure to state a claim (ECF No. 128).  That same day, Herling also filed a motion 
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to dismiss for failure to state a claim (ECF No. 129). For the reasons that follow, I 

grant the motions in part and deny them in part. 

I. FACTUAL BACKGROUND 

CMP is an electric utility headquartered in Augusta, Maine that transmits and 

delivers electricity generated by various power suppliers to over 624,000 customers 

in central and southern Maine.  Herling is CMP’s Chief Executive Officer.  CMP is a 

subsidiary of Avangrid, a New York corporation headquartered in Connecticut.  

Iberdrola is a Spanish corporation that owns the majority of outstanding shares of 

Avangrid common stock.   

In 2011, to dispense with the need for physical meter readings, CMP 

introduced a system of “smart meters” designed to measure CMP customers’ use of 

electricity and transmit those measurements remotely.  In October 2017, CMP 

switched to a new “SmartCare” meter and billing system that was designed to 

interface with the smart meters.  Beginning the following month, nearly 300,000 

CMP customers saw their bills increase, many by 50% or more.  These billing 

increases allegedly occurred without any actual increased use of electricity by the 

customers.    

The Third Amended Complaint alleges that the Defendants failed to 

adequately test the SmartCare system prior to rollout, including conducting “far 

fewer weeks of testing than planned and recommended.”  ECF No. 44 ¶ 72.  CMP 

allegedly billed customers despite knowing that the SmartCare system was defective 

and inaccurate, and instructed CMP customer service representatives (who were 

understaffed following the rollout) to tell customers that the spikes in their electricity 
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bills were caused by other factors.  Following their complaints, some customers faced 

issues such as: not receiving bills, not being able to access their online CMP accounts, 

receiving disconnect notices, being placed on payment arrangements that they did 

not agree to, having money withdrawn from their bank accounts without their 

consent, being sent to debt collectors, receiving a high bill after months of no bills, 

and simply continuing to pay allegedly erroneously high bills.  Customers also 

suffered indirect harm, such as paying electricians to investigate their energy usage, 

purchasing new appliances, and severely limiting their energy usage. 

According to the Third Amended Complaint, this was not the first time an 

Iberdrola subsidiary had dealt with issues surrounding its billing system. In 2014, 

another Iberdrola subsidiary, Scottish Power, was investigated by the United 

Kingdom’s Office of Gas and Electricity Markets (“Ofgem”) after its rollout of a billing 

system similar to SmartCare.  Scottish Power customers received late or incorrect 

bills and experienced bill delays followed by a sudden demand for high bills to be paid, 

and Scottish Power call centers were overwhelmed by complaints and failed to 

respond to customers’ issues.  Ultimately, Ofgem fined Scottish Power.   

The Third Amended Complaint also alleges that there was an overlap of key 

employees between Iberdrola, Avangrid, and CMP.  The SmartCare project was led 

by a team that included Iberdrola employees, including employees located in Maine.  

Iberdrola exercised significant influence over CMP and Avangrid, and the SmartCare 

project was implemented at Iberdrola’s direction.  At least one Avangrid employee 

was also involved in the Scottish Power billing system rollout.   
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In response to complaints from CMP customers regarding their receipt of high 

electricity bills following the SmartCare rollout, the Maine Public Utilities 

Commission (“PUC”) retained the Liberty Consulting Group (“Liberty”) to conduct a 

forensic audit of CMP’s metering, billing, and related systems.1  In December of 2018, 

Liberty published a report of its audit.  Ultimately, Liberty concluded that “CMP’s 

meters produce accurate measurements of customer usage.”  ECF No. 14-6 at 15.  

Liberty found that SmartCare “introduced errors and significant delay into the billing 

process,” but that these billing errors were “minimal in number and in dollar value.”  

Id.  Liberty criticized the “testing and training” surrounding the SmartCare 

implementation, along with the personnel shortages that “unduly delayed fixes to the 

errors, caused significant customer difficulty in reaching CMP representatives and in 

getting answers to questions and concerns, and meant overly long delays in resolving 

billing problems.”  Id.  It noted that “compressed timelines leading up to go-live” 

adversely affected the rollout of SmartCare,  id. at 77, and that “[l]ack of post go-live 

planning and management for defect resolution and staff to manage these defects 

created a large backlog, which still remain[ed]” as of the date of the report, id. at 81.  

However, Liberty ultimately attributed CMP’s customers’ high bills to extreme cold 

weather during the winter of 2017-2018 that coincided with an increase in the price 

of electricity.  

 
  1 The information in this paragraph stems from the Liberty Consulting Group’s forensic audit of 
CMP’s Metering and Billing System, ECF No. 14-6 at 5-111.  See Watterson v. Page, 987 F.2d 1, 3 (1st 
Cir. 1993) (noting that courts considering a motion to dismiss may look to documents that are “central 
to plaintiffs’ claim” or “sufficiently referred to in the complaint”).  
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In January 2019, Herling sent a letter to CMP customers stating that the 

Liberty audit concluded that “all systems from meter to bill are working as intended 

and bills are accurate,” and that the only shortcoming identified by the Liberty audit 

was CMP’s failure to dedicate enough “staff, training[,] or management oversight” to 

ensure adequate customer service after the SmartCare rollout.  ECF No. 44 ¶¶ 113, 

115.  The Third Amended Complaint alleges that this statement was false because 

the Liberty audit also identified problems with CMP’s implementation of SmartCare, 

and not merely its customer service following the rollout.  In May 2018, before the 

Liberty report was issued, Herling also made statements to the Portland Press 

Herald and the Bangor Daily News indicating that CMP had found nothing about the 

SmartCare system that would artificially increase customer’s usage.  The Third 

Amended Complaint alleges that these statements were also false, that Herling knew 

or should have known that these statements would instill a false sense of security in 

the minds of CMP customers and curtail their desire to challenge their bills, and that 

customers relied on both statements to their detriment by making their electric 

payments, purchasing new appliances, paying electricians, and travelling to observe 

CMP’s meter testings.   

II. PROCEDURAL HISTORY 

In July 2018, Levesque commenced a class action lawsuit against CMP in the 

Cumberland County Superior Court, alleging a single claim of unjust enrichment 

based on CMP’s alleged cover-up of the SmartCare billing issues.  Roughly a month 

later, he added a number of additional plaintiffs and added Avangrid as a defendant. 

The case was transferred to the Superior Court’s Business and Consumer Docket in 
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September 2018.  In February 2019, the Superior Court stayed all proceedings in the 

matter pending the resolution of an investigation into the overbilling claims by the 

PUC.  On July 30, 2019, the Plaintiffs filed a Second Amended Complaint, which 

added new named plaintiffs, added Iberdrola and Herling as defendants, and added 

additional claims.  CMP and Avangrid filed a notice of removal to this court on August 

23, 2019.  

The Plaintiffs filed their Third Amended Complaint on January 31, 2020.  The 

Third Amended Complaint presents claims for (1) unjust enrichment; (2) breach of 

contract; (3) failure to comply with the laws and regulations concerning the provision 

and billing of electrical services pursuant to 35-A M.R.S.A. § 1501 (West 2021); (4) 

fraud and intentional misrepresentation by the corporate defendants; (5) fraud and 

intentional misrepresentation by Herling; and (6) violation of the Racketeer 

Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C.A. §§ 1961-1968.  On 

February 26, 2020, the PUC issued the result of its investigation into CMP’s metering 

and billing issues.  CMP, Avangrid, and Herling then filed a motion to dismiss the 

Third Amended Complaint without prejudice or to stay the proceedings pending the 

Plaintiffs’ exhaustion of administrative remedies on February 28, 2020.  Following a 

hearing, I denied the motion on November 25, 2020 (ECF No. 104). 

I now address three additional motions to dismiss.  Iberdrola has filed a motion 

to dismiss for lack of personal jurisdiction or, in the alternative, for failure to state a 

claim.  CMP and Avangrid have also filed a motion to dismiss for failure to state a 

claim, as has Herling.  I held a consolidated hearing on all three motions on May 20, 

2021.  
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III. LEGAL STANDARDS 

A.  Rule 12(b)(1): Lack of Personal Jurisdiction 

“To hear a case, a court must have personal jurisdiction over the parties, that 

is, the power to require the parties to obey its decrees.”  Daynard v. Ness, Motley, 

Loadholt, Richardson & Poole, P.A., 290 F.3d 42, 50 (1st Cir. 2002) (internal citation 

and quotation marks omitted).  “The plaintiff bears the burden of proving the court’s 

personal jurisdiction over the defendant.”  Id.  However, this burden is “not a heavy 

one.”  In re Lupron Mktg. and Sales Practices Litig., 245 F. Supp. 2d 280, 289 (D. 

Mass. 2003).  While “[t]he plaintiff must go beyond the pleadings and make 

affirmative proof,” Negrón-Torres v. Verizon Commc'ns, Inc., 478 F.3d 19, 23 (1st Cir. 

2007) (quoting  Boit v. Gar–Tec Prods., Inc., 967 F.2d 671, 675 (1st Cir. 1992)), under 

the prima facie standard, a court “must accept the plaintiff’s (properly documented) 

evidentiary proffers as true,” and construe those facts “in the light most congenial to 

the plaintiff’s jurisdictional claim.”  Daynard, 290 F.3d at 51 (citations and quotation 

marks omitted).  Facts put forth by the plaintiff must be accepted as true “irrespective 

of whether the defendant disputes them,” and “facts put forward by the defendant 

‘become part of the mix only to the extent they are uncontradicted.’”  Astro-Med, Inc. 

v. Nihon Kohden Am., Inc., 591 F.3d 1, 8 (1st Cir. 2009) (quoting Adelson v. Hananel, 

510 F.3d 43, 48 (1st Cir. 2007)). 

B.  Rule 12(b)(6): Failure to State a Claim 

A court reviewing a motion to dismiss for failure to state a claim must “accept 

as true all well-pleaded facts alleged in the complaint and draw all reasonable 

inferences therefrom in the pleader’s favor.”  Rodríguez-Reyes v. Molina-Rodriguez, 
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711 F.3d 49, 52-53 (1st Cir. 2013) (quoting Santiago v. Puerto Rico, 655 F.3d 61, 72 

(1st Cir. 2011)).  To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the 

complaint “must contain sufficient factual matter to state a claim to relief that is 

plausible on its face.”  Id. at 53 (quoting Grajales v. P.R. Ports Auth., 682 F.3d 40, 44 

(1st Cir. 2012)). 

Courts apply a two-pronged approach in resolving a motion to dismiss under 

Rule 12(b)(6).  Ocasio-Hernández v. Fortuño-Burset, 640 F.3d 1, 12 (1st Cir. 2011). 

First, courts must identify and disregard statements in the complaint that merely 

offer legal conclusions couched as factual allegations.  Id. (citing Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009)).  Second, courts “must determine whether the remaining 

factual content allows a reasonable inference that the defendant is liable for the 

misconduct alleged.”  A.G. ex rel. Maddox v. Elsevier, Inc., 732 F.3d 77, 80 (1st Cir. 

2013) (quotation marks and citation omitted).  Determining the plausibility of a claim 

is “a context-specific task that requires the reviewing court to draw on its judicial 

experience and common sense.”  Id. (quoting Iqbal, 556 U.S. at 679). 

IV. LEGAL ANALYSIS 

 Because Iberdrola raises the threshold issue of personal jurisdiction, I address 

this question first.  I then address the various parties’ arguments as to whether the 

Third Amended Complaint states a claim for unjust enrichment, fraud and 

misrepresentation, violation of 35-A M.R.S.A. § 1501, or violation of RICO, as 
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applicable, beginning with the broad argument that all state law claims against 

Avangrid must be dismissed.2 

A.  Personal Jurisdiction over Iberdrola  

 The parties have engaged in a lengthy discovery process with respect to 

Iberdrola’s motion.  Accordingly, their factual submissions are extensive and detailed.  

I summarize the facts specific to jurisdiction here, presenting them in the light most 

favorable to the plaintiffs, as I must, and giving deference to the plaintiffs where 

Iberdrola has presented conflicting factual allegations.  I then analyze the parties’ 

jurisdictional arguments. 

 1.  Factual Allegations 

 Iberdrola, a corporation organized and headquartered in Spain, owns 81.5% of 

the shares of its American brand Avangrid, which in turn owns 100% of the shares of 

CMP.  Iberdrola does not have any offices, property, or bank accounts in the United 

States, is not licensed to do business in the United States, and does not have any 

permanent employees in the United States.  However, certain Iberdrola officers are 

also officers of Avangrid.  Ignacio Galán is chairman of both Iberdrola and Avangrid.  

Avangrid’s Board of Directors includes Pedro Azagra Blázquez, who is Iberdrola’s 

Corporate Development Director; José Sainz Armada, who serves in a senior financial 

management role at Iberdrola; and Santiago Martínez Garrido, who serves in a senior 

legal role for Iberdrola.  Several of these individuals have travelled to Maine multiple 

 
  2  No party has challenged the claim for breach of contract alleged in Count Two of the Third Amended 
Complaint, except for Avangrid in the context of its argument that all claims against it must fail.  
Additionally, the Plaintiffs have voluntarily dismissed their 35-A M.R.S.A. § 1501 and RICO claims 
against Iberdrola.  
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times since 2015 to speak about, promote, conduct, and advocate for Iberdrola’s 

business interests in Maine.  In a Securities and Exchange Commission filing, 

Avangrid explained that “Iberdrola exercises significant influence over [Avangrid], 

and its interests may be different than [other shareholders’].”  ECF No. 16-21 at 47.  

It further stated that Iberdrola “exercise[s] significant influence over [Avangrid’s] 

business policies and affairs, including the composition of [its] board of directors.”  Id. 

 A former employee of Avangrid’s treasury department, Valery Harris, states 

that, during the implementation of the SmartCare project, at least six Iberdrola 

employees were based in Maine at any given time to work on the project, particularly 

in the lead up to SmartCare’s go-live in October 2017.3  Avangrid reimbursed 

Iberdrola for the payroll and housing costs for each employee’s time spent working at 

CMP/Avangrid.  Iberdrola had an account in the Netherlands where its subsidiaries 

deposited their revenues, and CMP/Avangrid could draw from that account if 

Iberdrola found it necessary.  Iberdrola selected the technical consultant for the 

SmartCare project, and for the similar project in Scotland. Additionally, 

CMP/Avangrid were required to complete and submit request forms for the purchase 

of, among other things, equipment, software, supplies, software add-ons, and 

firmware for Iberdrola’s approval.  This included approval for expenditures on the 

SmartCare project.  The necessity of Iberdrola’s approval led to delays with the 

SmartCare project.  Additionally, Fernando Lucero, Iberdrola’s Chief Information 

 
  3  In a procedural order dated April 28, 2021 (ECF No. 157), Magistrate Judge John C. Nivison ruled 
that the sworn declaration of Valery Harris, a 2015 Capital Expenditure Plan, and the pleadings and 
order regarding the Plaintiff’s motion for sanctions against Iberdrola shall be included in the record 
for the Court’s consideration of Iberdrola’s motion to dismiss.  No objections to the Magistrate Judge’s 
order have been filed.  Accordingly, Iberdrola’s Response to Plaintiffs’ Notice of New Developments 
(ECF No. 126), which is addressed by the Magistrate Judge’s order, is denied as moot. 
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Officer, was “deeply involved with Avangrid’s Information Technology assets and 

programs including the SmartCare project in Maine.”  ECF No. 120-1 ¶ 21. 

 A 2015 Capital Expenditure Plan, entitled “CMP Customer Relationship 

Management & Billing Project,” states that the SmartCare project was “proposed by” 

Lucero and  Sainz Armada.  ECF No. 120-2 at 1.  It also states that, following approval 

by the PUC, the plan was to “be updated and re-presented to the Iberdrola Operating 

Committee for full approval before project launch.”  Id. at 9.  A SmartCare “Project 

Kickoff Meeting” handout states that “[t]he Operating Committee of Iberdrola’s 

Group approved in 2015 the implementation” of SmartCare.  ECF No. 118-5 at 7.   

 In addition to its more overarching role, Iberdrola was involved at several 

points of the SmartCare rollout.  For instance, when SmartCare was delayed in June 

2016, an Avangrid executive told another executive that they were “being directed by 

global IT to get bids from other vendors” which “would cause at least a month’s delay, 

possibly more.”  ECF No. 125 at 4.  He further explained that concerns about the 

project could be “escalated” to “Armando Martinez [of Iberdrola] so it could blow up 

at a very senior level.  Fernando [Lucero] is very concerned about this.”  Id.  A few 

weeks later, after being informed about a potential delay with SmartCare’s 

implementation, Lucero wrote in an email: “We have never talked about any delay 

impacting the go-live.  I [do] not accept it.  Please, provide me this week a plan with 

options for infrastructure workstreams in order to recover the delay and keep the 

agreed go-live.”  Id. at 7.  Lucero later informed a CMP project manager that “[w]e 

must solve all the issues asap.”  Id. at 8.  
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 In April 2017, Ignacio Canales, an Iberdrola employee assigned to the 

SmartCare project, informed a CMP executive that Jaime Macias Gonzalez 

(Iberdrola’s SmartCare emissary based in Maine and a member of the SmartCare 

project lead team) would provide her with key performance indicators that Iberdrola 

used in other projects to identify and understand the “potential bottlenecks in the 

system after the go-live,” including integration and billing errors.  Id. at 32.  And in 

August 2017, in response to reports of likely delays, Iberdrola executive Armando 

Martinez emailed Avangrid Chief Executive Officer Robert Kump the following:  

What are the regulatory consequences of any delay?  And the economic 
impac[t] (which must be transfer[ed] to ITRON)?  This project should 
have finished last July.  Delays [from] September are not acceptable.  
The team must work on a[] scenario of September completion, unless 
non regulatory, economic or reputational impact.  

Id. at 1.   

 For its part, Iberdrola states that only two of its employees—Macias Gonzalez 

and Canales—had a notable connection to the SmartCare project, and states that 

their roles were limited to “back office” integration of SmartCare with Iberdrola’s 

global platform.  ECF No. 84-1 ¶ 16.  It states that Macias Gonzalez moved to Maine 

for a period of time to assist with the project, but that Macias Gonzalez only reported 

to Canales at Iberdrola, and that with respect to SmartCare he reported to superiors 

at CMP, rather than CMP employees reporting to him.  Iberdrola claims that Macias 

Gonzalez was the local resource for CMP to interface with a software development 

team located in Spain to ensure that the team was devoting the proper resources to 

the SmartCare project.   
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 While Iberdrola acknowledges that Iberdrola employees were on the 

SmartCare Steering Committee, it states that the Steering Committee was only 

“tasked with monitoring strategic priorities for the [SmartCare] project, 

demonstrating project sponsorship, reviewing and accepting project status updates 

at regular intervals, and securing appropriate project resources,” and notes that 

“[t]he Steering Committee did not exercise decision-making authority and instead 

provided a forum for the project team to provide informational status updates to 

various stakeholders on the progress of the SmartCare project.”  Id. ¶ 21. Canales 

was the only Iberdrola employee to participate in a Steering Committee meeting and 

he did so remotely from Spain and “infrequently.”  Id. ¶ 23.  Other Iberdrola 

employees served on the committee for only “a couple of months” and did not 

participate.  Id. ¶ 22.  Macias Gonzalez was not on the Steering Committee, but, as a 

member of the SmartCare project lead team, he did participate in Steering 

Committee meetings “infrequently” in “an information-providing role.”  Id. ¶ 29.  

 Iberdrola claims that the services of Canales and Macias Gonzalez were 

consistent with Iberdrola’s “Framework Agreement for the Provision of Corporate 

Services for Iberdrola and the Companies of Its Group,” which states that “without 

detriment to the autonomous decision-making of all such companies,” Iberdrola may 

provide “efficient, flexible corporate services” at the request of any subsidiary 

company in order to assist with “the global integration of [Iberdrola’s] businesses.” 

Id. ¶ 17 (emphasis omitted).  The Agreement expressly provides that all services 

“shall be provided by [Iberdrola] . . . without detriment to the effective decision-

making capacity of the Client Companies.”  Id. 
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 2.  Analysis  

 The Plaintiffs have essentially set forth two theories of jurisdiction.  First, they 

argue that this court has personal jurisdiction over Iberdrola as a parent company 

because of its “general level of control,” ECF No. 118 at 19, over its subsidiaries CMP 

and Avangrid—essentially, an argument that CMP/Avangrid, neither of which have 

contested jurisdiction, are the “domestic alter ego” of Iberdrola.4  City of Bangor v. 

Citizens Commc'ns Co., No. CIV. 02-183-B-S, 2003 WL 22183205, at *5 n.5 (D. Me. 

Sept. 22, 2003), report and recommendation adopted, No. CIV. 02-183-B-S, 2003 WL 

22913423 (D. Me. Dec. 1, 2003).  Next, they argue that Iberdrola itself had the 

requisite minimum contacts necessary to establish specific personal jurisdiction.   

  a.  The “Domestic Alter Ego” Theory 

 For a court to assert personal jurisdiction over a parent company on a 

“domestic alter ego” theory, a plaintiff “must produce ‘strong and robust’ evidence of 

control by the parent company over the subsidiary, rendering the latter a ‘mere 

shell.’” Negrón-Torres, 478 F.3d at 24 (quoting DeCastro v. Sanifill, Inc., 198 F.3d 

282, 283-84 (1st Cir. 1989)).   

 In City of Bangor, Magistrate Judge Margaret J. Kravchuk explained the 

“sometimes overlapping scenarios” where courts will exercise jurisdiction over a 

parent based on the forum activities of its subsidiaries: 

 
  4 While “[d]ue process requires the plaintiff to prove the existence of either general or specific 
jurisdiction,” Negrón-Torres, 478 F.3d at 24, in a “domestic alter ego” inquiry “the general versus 
specific jurisdiction issue may be of little significance because [CMP/Avangrid’s] forum contacts are 
more than sufficient to support an exercise of either specific or general jurisdiction.”  City of Bangor, 
2003 WL 22183205, at *5 n.5. 
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(1) the parent exercises pervasive or complete control over the 
subsidiary, either in regard to its day-to-day operations or in regard to 
the specific, claim-related conduct; (2) the subsidiary is the parent’s in-
state agent, instrumentality or a mere department of the parent; (3) the 
parent and subsidiary engage in a common undertaking in a manner 
that substantially disregards the separate nature of the corporate 
entities or creates serious ambiguity about the same; (4) the parent’s 
representatives maintain a near constant presence in the state in order 
to deal directly with those entities the subsidiary conducts business with 
coupled with other factors reflecting a systematic pattern of in-state 
activity comparable to the conduct of a domestic corporation; or (5) 
traditional veil-piercing factors, including failure to observe corporate 
formalities, inadequate capitalization, commingling of funds, 
overlapping ownership, officers, directors and personnel, and so forth.  
 

City of Bangor, 2003 WL 22183205, at *3.  In that case, among other factors, the 

foreign corporation was a holding company that owned 100% of the stock of a Maine 

corporation.  See id. at *3-4.  The holding company’s four owners were the only 

members of the Maine corporation’s board of directors, and an individual who held 

himself out to be the Vice President of the Maine corporation was in reality the Vice 

President of the foreign corporation.  See id. at *4-5.  The Maine company failed to 

file its annual report in Maine as required by law, and the foreign company had 

previously been found to have disregarded corporate formalities in a separate lawsuit.  

See id.  Finally, the foreign company had “active, repeat participation . . . in brokering 

its subsidiary’s Maine real estate transactions.” Id. at *5. 

 The facts of this case do not rise to the level of the facts in City of Bangor.  

While there was some overlap between the Boards of Directors of Iberdrola and 

Avangrid, Iberdrola did not constitute the entirety—or even the majority—of the 

Avangrid Board of Directors.  While the Third Amended Complaint references a 
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metering system rollout in Scotland with similar failures as the SmartCare rollout, 

the Plaintiffs have not alleged that there has been any formal finding that Iberdrola 

has disregarded its corporate formalities in the past or that it otherwise exercised 

“pervasive or complete control” over Scottish Power.  City of Bangor, 2003 WL 

22183205, at *3.  Although, as I will discuss below, Iberdrola was involved in the 

SmartCare rollout, that involvement does not appear to rise to the level of rendering 

CMP/Avangrid a “mere shell” of Iberdrola.  Accordingly, the argument that Iberdrola 

is subject to this Court’s personal jurisdiction on a “domestic alter ego” theory is 

unpersuasive. 

b.  The Minimum Contacts Theory 
 
 Even if CMP/ Avangrid are not the “domestic alter ego” of Iberdrola, Iberdrola’s 

direct contacts with Maine may be sufficient to give rise to specific personal 

jurisdiction. “Specific personal jurisdiction may be asserted where the cause of 

action arises directly out of, or relates to, the defendant’s forum-based contacts.” 

United Elec., Radio & Mach. Workers of Am. v. 163 Pleasant St. Corp. (United Elec.), 

960 F.2d 1080, 1088-89 (1st Cir. 1992).  “To determine whether [a] plaintiff has 

alleged facts sufficient to support a finding of specific personal jurisdiction, this 

circuit divides the constitutional analysis into three categories: relatedness, 

purposeful availment, and reasonableness.  Critically, an affirmative finding on each 

of the three elements of the test is required to support a finding of specific 

jurisdiction.”  Negrón-Torres, 478 F.3d at 24–25 (internal citations, quotation marks, 

and alterations omitted).   I address each element in turn. 
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   i.  Relatedness 

 The First Circuit has explained that “[c]ausation is central” in determining 

whether the plaintiff’s claims are related to the defendant’s forum state activities.  

Harlow v. Children’s Hosp., 432 F.3d 50, 62 (1st Cir. 2005).5   

The relatedness requirement is not an open door; it is closely read, and 
it requires a showing of a material connection.  [The First Circuit] 
steadfastly rejects the exercise of personal jurisdiction whenever the 
connection between the cause of action and the defendant’s forum-state 
contacts seems attenuated and indirect. . . . A broad ‘but-for’ argument 
is generally insufficient.  Because ‘but for’ events can be very remote, 
due process demands something like a proximate cause nexus. 
 

Id. at 61 (internal citations, quotation marks, and alterations omitted).  In other 

words, “[t]here must be more than just an attenuated connection between the contacts 

and the claim; ‘the defendant's in-state conduct must form an important, or [at least] 

material, element of proof in the plaintiff's case.’” Phillips v. Prairie Eye Ctr., 530 

F.3d 22, 27 (1st Cir. 2008) (quoting Harlow, 432 F.3d at 61). 

Iberdrola focuses primarily on this element, arguing that the “Plaintiffs fail to 

establish even ‘but for’ causation,” ECF No. 84 at 17, much less the proximate cause-

like “nexus” needed to meet the relatedness requirement, Harlow, 432 F.3d at 61.  

Iberdrola leans heavily on the First Circuit’s decision in Negrón-Torres, 478 F.3d 19.  

 
  5 In March of 2021—the month after Iberdrola’s motion to dismiss was fully briefed—the Supreme 
Court issued Ford Motor Co. v. Montana Eighth Judicial Dist., 141 S. Ct. 1017 (2021).  The Court 
explained that the plaintiff’s proposed “causation-only approach finds no support” in the relatedness 
inquiry, and that “[n]one of [its] precedents ha[ve] suggested that only a strict causal relationship 
between the defendant’s in-state activity and the litigation will do.”  Id. at 1026.  Accordingly, the 
Court noted that “some relationships will support jurisdiction without a causal showing.”  Id. 
 
      Because the First Circuit has yet to address what Ford Motor Co. means for the test articulated in 
Harlow—and because, even applying this stricter relatedness standard, I conclude that this Court has 
personal jurisdiction over Iberdrola—I analyze the parties’ arguments under the Harlow standard.      
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In that case, a plaintiff who had unsuccessfully attempted to dial 9-1-1 during her 

husband’s medical crisis filed a wrongful death suit against Verizon Communications 

after its subsidiary inadvertently disconnected the 9-1-1 system of Puerto Rico while 

attempting to address a customer service complaint.  See id. at 22.  The plaintiff 

argued that Verizon directed the management and policies of its subsidiary, however, 

the only evidence the plaintiff put forward was a licensing agreement which 

purported to show that Verizon gave its subsidiary advice as to how to maintain its 

9-1-1 system.  See id. at 25.  The court found that Verizon was not actually a party to 

this agreement, and noted that the plaintiff’s “conclusory allegations” of control were 

not enough to meet the relatedness requirement.  Id. 

Iberdrola claims that it is similarly situated to Verizon—in other words, that 

it is merely “a holding company that did not provide advice or direction related to the 

[SmartCare project].”  ECF No. 84 at 18.  However, the Plaintiffs in this case have 

asserted substantially more than conclusory allegations.  The Plaintiffs have put 

forth “affirmative proof,” Negrón-Torres, 478 F.3d at 23, that multiple Iberdrola 

employees were involved with the SmartCare rollout, including employees in Maine; 

that Iberdrola sought to integrate SmartCare into its global system, and that a 

previous SmartCare project by an Iberdrola subsidiary in Scotland had been saddled 

with similar issues as those alleged to have occurred in Maine; and, most crucially, 

that Iberdrola employees directed its Maine subsidiaries, CMP and Avangrid, to 

avoid any further delays with SmartCare’s go-live.  An Iberdrola executive directly 

told the SmartCare executive team that “[d]elays . . . are not acceptable,” and that 

the team had to work toward a September completion of the project.  ECF No. 118-1 
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at 1.  Taking as true the Plaintiffs’ contention that the SmartCare rollout was flawed 

and led to erroneously high billing of some of CMP’s customers, there appears to be a 

direct line of causation between Iberdrola’s executive oversight of the SmartCare 

project and the ultimate harm alleged by the Plaintiffs.  While Iberdrola may not 

have had as large of a role in SmartCare’s alleged problems as CMP/Avangrid, its 

role was at least material to SmartCare’s allegedly rushed rollout. 

ii.   Purposeful Availment 

 For a court to have specific jurisdiction over a defendant, the defendant must 

have “purposefully availed itself of ‘the privilege of conducting activities in the forum 

state, thereby invoking the benefits and protections of that state’s laws and making 

the defendant’s involuntary presence before the state’s courts foreseeable.’” Phillips, 

530 F.3d at 28 (quoting Daynard, 290 F.3d at 61). 

[P]urposeful availment involves both voluntariness and 
foreseeability.  Voluntariness requires that the defendant’s contacts 
with the forum state proximately result from actions by the 
defendant himself.  The contacts must be deliberate, and not based on 
the unilateral actions of another party.  Foreseeability requires that the 
contacts also must be of a nature that the defendant could reasonably 
anticipate being hailed into court there. 

Id. (internal citations and quotation marks omitted). 

 Iberdrola addresses this factor only in a footnote, citing cases from other 

circuits where parent companies that did not conduct any business or maintain any 

offices in the forums were found not to have purposefully availed themselves of those 

forums.  See Dean v. Motel 6 Operating L.P., 134 F.3d 1269, 1274 (6th Cir. 1998); Am. 

Tel. & Tel. Co. v. Compagnie Bruxelles Lambert  S.A., 94 F.3d 586, 590 (9th Cir. 1996).  

Case 2:19-cv-00389-JDL   Document 163   Filed 08/06/21   Page 19 of 42    PageID #: 3511



 

20 
 

 However, much like the relatedness analysis, this case is different from the 

case of a parent company that merely owns a subsidiary in the forum but conducts no 

business in that forum.  Here, multiple Iberdrola employees worked on the 

SmartCare project, including at least one employee that partially relocated to Maine 

for the task.  It was certainly the voluntary, deliberate act of Iberdrola to send its 

employees to Maine to work on the SmartCare project, to incorporate the SmartCare 

project in Maine into its global system, and to direct CMP/Avangrid employees as to 

the timing of the SmartCare rollout.  Accordingly, I conclude that Iberdrola did 

purposefully avail itself of this forum. 

iii.  Reasonableness 

  Finally, the exercise of personal jurisdiction over a defendant must be 

reasonable.  The Supreme Court has identified a series of “gestalt factors” that the 

court should consider in determining reasonableness: 

(1) the defendant’s burden of appearing, (2) the forum state’s interest in 
adjudicating the dispute, (3) the plaintiff’s interest in obtaining 
convenient and effective relief, (4) the judicial system’s interest in 
obtaining the most effective resolution of the controversy, and (5) the 
common interests of all sovereigns in promoting substantive social 
policies.  

 
Ticketmaster-N.Y., Inc. v. Alioto, 26 F.3d 201, 209 (1st Cir. 1994) (citing Burger King 

v. Rudzewicz, 471 U.S. 462, 477 (1985)).  “The gestalt factors are not ends in 

themselves, but they are, collectively, a means of assisting courts in achieving 

substantial justice.”  Id. 

 Iberdrola argues that because it is based in Spain, the burden of defending this 

case in Maine would be substantial.  It further argues that Maine “has a relatively 
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weak interest in an adjudication of a foreign company’s potential liability vis-à-vis its 

own subsidiaries.”  ECF No. 84 at 19 (citation and internal quotation marks omitted).  

It states that its inclusion in this case is not necessary for the Plaintiffs to obtain 

relief, and that its inclusion “would only create a parallel litigation concerning 

Iberdrola’s role that has no ultimate relevance to whether Plaintiffs were harmed and 

whether they are entitled to recover.”  Id. at 20.  As I will explain, these arguments 

are not persuasive. 

 While Iberdrola is located in Spain, it clearly has the resources to have its 

representatives travel to Maine, as it is a global energy company that has sent its 

executives and employees to Maine on many occasions.  As the Plaintiffs note, the  

judiciary’s response to the COVID-19 pandemic has also demonstrated that many 

preliminary stages of civil proceedings can effectively be conducted by video or 

telephone when travel is not possible.  In addition, this is a case in which Maine has 

an exceptional interest in adjudicating this case, as Iberdrola owns and influences 

the largest public utility in the state, which is alleged to have harmed thousands of 

Maine customers.  Maine is where all of the Plaintiffs and CMP are located, and is 

clearly the forum best-suited to resolve this dispute. 

 Ultimately, I conclude that this Court has the authority to exercise specific 

personal jurisdiction over Iberdrola based on its active, targeted involvement in the 

SmartCare rollout in Maine. 

B.  All State Law Claims Pertaining to Avangrid 

 Avangrid argue that all state law claims against Avangrid must fail because 

the Third Amended Complaint does not allege any wrongdoing by the company.  They 
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note that the Third Amended Complaint makes no allegation that Avangrid had a 

contract with the Plaintiffs, made statements to the Plaintiffs, or was enriched by the 

Plaintiffs in any way.  

The Plaintiffs argue that Avangrid is liable for the actions of CMP on the 

theories of both veil-piercing and agency.6  I address both arguments.  

 1.  Veil-Piercing 

 “[B]efore a court may pierce the corporate veil, a plaintiff must establish that: 

(1) the defendant abused the privilege of a separate corporate identity; and (2) an 

unjust or inequitable result would occur if the court recognized the separate corporate 

existence.”  Johnson v. Exclusive Props. Unlimited, 1998 ME 244, ¶ 6, 720 A.2d 568, 

571.  The Law Court has pointed toward several factors which may indicate that the 

corporate form has been abused and should be disregarded: 

(1) common ownership; (2) pervasive control; (3) confused intermingling 
of business activity, assets, or management; (4) thin capitalization; (5) 
nonobservance of corporate formalities; (6) absence of corporate records; 
(7) no payment of dividends; (8) insolvency at the time of the litigated 
transaction; (9) siphoning away of corporate assets by the dominant 
shareholders; (10) nonfunctioning of officers and directors; (11) use of 
the corporation for transactions of the dominant shareholders; and (12) 
use of the corporation in promoting fraud.  
 

Johnson, 1998 ME 244, ¶ 7, 720 A.2d at 571 (alterations omitted) (quoting George 

Hyman Constr. Co. v. Gateman, 16 F. Supp. 2d 129, 149-50 (D. Mass. 1998)). 

 
  6  On March 3, 2021, five days before the reply deadline, the Plaintiffs filed an unopposed motion to 
file a thirty-page reply to CMP/Avangrid’s motion to dismiss, which is ten pages in excess of the 
twenty-page limit (ECF No. 144).  The Court, by an administrative oversight, did not address the 
motion before the reply deadline, and the Plaintiffs ultimately filed a twenty-two page reply (excluding 
the signature block and certificate of service).  Because the issue is no longer live, I deny the motion 
as moot.      
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 The Third Amended Complaint alleges that “[f]rom the time that Iberdrola 

acquired [Avangrid] moving forward, there was a continuous team of people in 

[Avangrid’s] New Gloucester, Maine corporate office from Iberdrola’s home office in 

Spain.”  ECF No. 44 ¶¶ 45.  It states that meetings were held in Avangrid’s New 

Gloucester, Maine offices with Iberdrola representatives in or around 2008 informing 

Avangrid and CMP employees that Avangrid was selling the company to Iberdrola, 

but that employees were not to share this information.  “All of the regulated assets, 

accounting for all investments, vendor payments, payroll, and virtually everything 

involving money, was processed through the New Gloucester, Maine corporate office.”  

Id. ¶¶ 48-50.  According to the Third Amended Complaint, the employees working at 

the New Gloucester, Maine office “knew no distinction” between Iberdrola, CMP, and 

Avangrid.  Id. ¶ 62.  CMP implemented SmartCare “at the direction of Iberdrola and 

with the full cooperation of Avangrid.”  Id.  ¶ 69.  Avangrid employees—as well as 

Iberdrola employees placed in Avangrid’s New Gloucester office—were part of the 

team that led the SmartCare rollout.  

  While the Third Amended Complaint paints a picture of an involved parent 

company, it does not allege the abuses of the corporate form that a veil-piercing theory 

would require.  While Avangrid may have been involved in the SmartCare rollout—

and while it may have at times been difficult for employees to distinguish the various 

corporate identities of CMP and its parent companies from one another—the 

Plaintiffs have not alleged the lack of corporate formalities, improper record-keeping, 

financial distress, or confused intermingling of business activities that would allow 

this court to impute CMP’s actions to Avangrid on a veil-piercing theory.  Accordingly, 
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I do not find that Avangrid has abused the privilege of its separate corporate identity 

to the extent that it should be held liable for CMP’s actions on a veil-piercing theory.    

 2.  Agency 

 The Plaintiffs also argue that Avangrid is liable for the acts of CMP on an 

agency theory.  

The District of Massachusetts has explained that: 

Generally, for an agency relationship to exist, there must be an 
agreement between two people that one will act on the other’s behalf 
and subject to his or her control.  Restatement (Second) of Agency § 1 
(Am. Law Inst. 1958). “Whether such an agency is formed depends on 
the actual interaction between the putative principal and agent, not on 
any perception a third party may have of the relationship.”  Itel 
Containers Int'l Corp. v. Atlanttrafik Express Serv. Ltd., 909 F.2d 698, 
702 (2d Cir. 1990).  Although subsidiaries do not always act as agents of 
the parents, in some cases the facts establish an agency 
relationship.  See In re Am. Bank Note Holographics Sec. Litig., 93 F. 
Supp. 2d 424, 443–44 (S.D.N.Y. 2000) (finding agency relationship based 
in part upon “allegations of interlocking financial, managerial, and 
business relationships” between the parent and subsidiary). 

Quaak v. Dexia, S.A., 445 F. Supp. 2d 130, 144 (D. Mass. 2006).7  

In Quaak, where the court ultimately found that an agency relationship 

existed between a parent and its subsidiary, the parent owned 100% of its 

subsidiary’s shares, exercised complete control over its day-to-day operations by 

placing a member of the parent’s executive committee as the head of the subsidiary, 

required the subsidiary to seek parent approval of any significant actions, and was 

located in the same building, used the same branding, and operated under uniform 

policies as the subsidiary.  See id.  The Third Amended Complaint, on the other hand, 

 
  7  Maine law applies to this matter.  See Restatement (Second) of Conflict of Laws § 291 (Am. Law. 
Inst. June 2021 Update).  However, the parties have not identified any Maine law regarding agency 
in the parent/subsidiary context.  Accordingly, I look to persuasive authority. 
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does not paint the same picture of heavy-handed control of CMP by Avangrid.  While 

the Third Amended Complaint alleges that Avangrid wholly owns CMP, processed its 

finances, and cooperated in the implementation of SmartCare, it alleges very little 

about Avangrid’s level of control over CMP.  Ultimately, the Third Amended 

Complaint fails to allege such an “interlocking of financial, managerial, and business 

relationships” as to render CMP an agent of Avangrid.  Quaak, 445 F. Supp. 2d at 

144.    

 Accordingly, I conclude that all state law claims against Avangrid must be 

dismissed.  Because I reach this conclusion, I do not address the additional arguments 

raised regarding the state law claims against Avangrid.  I now turn to the other 

Defendants’ arguments regarding the Plaintiffs’ state law claims. 

C.  Unjust Enrichment 

The Third Amended Complaint alleges a claim for unjust enrichment 

collectively against the “corporate defendants.”  ECF No. 44 ¶¶ 281, 283-84.  

“To establish a claim for unjust enrichment, a party must prove (1) that it 

conferred a benefit on the other party; (2) that the other party had appreciation or 

knowledge of the benefit; and (3) that the acceptance or retention of the benefit was 

under such circumstances as to make it inequitable for it to retain the benefit without 

payment of its value.”  Howard & Bowie, P.A. v. Collins, 2000 ME 148, ¶ 13, 759 A.2d 

707, 710 (internal quotation marks omitted). 

“Unjust enrichment describes recovery for the value of the benefit 

retained when there is no contractual relationship, but when, on the grounds of 

fairness and justice, the law compels performance of a legal and moral duty to 
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pay.”  Lynch v. Ouellette, 670 A.2d 948, 950 (Me. 1996) (quoting A.F.A.B., Inc. v. Town 

of Old Orchard Beach, 639 A.2d 103, 105 n.3 (Me. 1994) (emphasis added)).  

Therefore, “the existence of a contractual relationship precludes recovery on a theory 

of unjust enrichment.”  Stine v. Bank of Am., N.A., No. 2:16-CV-109-GZS, 2016 WL 

5135607, at *5 (D. Me. Sept. 21, 2016) (alterations omitted) (quoting Nadeau v. 

Pitman, 731 A.2d 863, 867 (Me. 1999)).   

  Here, CMP and Iberdrola both argue that the binding terms and conditions 

of a contract govern the dispute between the parties and therefore preclude recovery 

on an unjust enrichment theory.  I first address this argument as to CMP, and then 

as to Iberdrola. 

 1.  CMP 

The existence of a contractual relationship between CMP and the Plaintiffs is 

not in doubt.  The Third Amended Complaint states that “CMP enters into a 

contractual relationship with its customers when it renders services to customers.” 

ECF No. 44 ¶ 287.  CMP agrees that “a PUC-approved set of terms and conditions . . 

. governs the relationship between CMP and [the] Plaintiffs.”  ECF No. 128 at 15.     

With respect to the unjust enrichment claim against CMP, the Plaintiffs agree 

that they cannot recover on both their breach of contract and their unjust enrichment 

claims; rather they argue that they are entitled to plead unjust enrichment in the 

alternative to their breach of contract claim.  See Lass v. Bank of Am., N.A., 695 F.3d 

129, 140 (1st Cir. 2012) (“[I]t is accepted practice to pursue both [breach of contract 

and unjust enrichment] theories at the pleading stage.”); Workgroup Tech. Partners, 

Inc. v. Anthem, Inc., 2:15-cv-00002-JAW, 2016 U.S. Dist. LEXIS 14007, at *65 (D. Me. 
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Feb. 3, 2016) (“[T]he notion that a plaintiff may not plead both breach of contract and 

unjust enrichment in the alternative has no legs.” (quotation marks and citation 

omitted)).  The Defendants argue that, in light of the undisputed contractual 

relationship between CMP and the Plaintiffs, the unjust enrichment count must be 

dismissed.  

Courts have dismissed unjust enrichment counts in instances where a 

contractual relationship between the parties is clearly shown.  For instance, in Riley 

v. Gilmore, the Maine Superior Court reasoned that where “the pleadings 

establish[ed] a contractual relationship between the parties,” it was not proper to 

allow a claim for unjust enrichment to stand as an alternative theory of liability.  No. 

CV-05-180, 2006 WL 521710, at *1 (Me. Super. Ct. Feb. 1, 2006).  And in In re Wage 

Payment Litigation, the Law Court noted that where “a contractual relationship 

between [the parties] exists,” plaintiffs are “preclude[d] . . . from maintaining a cause 

of action for unjust enrichment.”  2000 ME 162, ¶ 20, 759 A.2d 217, 224.   

On the other hand, some courts allow a claim for unjust enrichment to stand 

even where a contractual relationship between the parties is undisputed.  In Lass, 

for example, the First Circuit noted that “the parties agree that there is a valid 

contract between them,” but nevertheless allowed an unjust enrichment claim to 

move forward.  695 F.3d at 140.  The First Circuit explained that “the district court 

[would] be in a better position once the record [wa]s more developed to determine 

whether the unjust enrichment claim should survive.” Id. at 141. 

As to CMP, it is undisputed that the Plaintiffs and CMP have a contractual 

relationship and that Plaintiffs, if successful in proving a breach of contract, will have 
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a basis to recover without any need to resort to unjust enrichment.  Further, the 

Plaintiffs have not put forth any argument as to how the development of the record 

may alter this conclusion.  Accordingly, because there is no sound reason to permit 

the Plaintiffs to also seek remedies based on unjust enrichment the same will be 

dismissed as to CMP. 

 2.  Iberdrola 

 Iberdrola argues that the Plaintiffs’ contractual relationship with CMP bars 

the Plaintiffs from maintaining an unjust enrichment action against Iberdrola.8  The 

Plaintiffs do not meaningfully address this argument, nor do they point to any case 

law—from Maine or any other jurisdiction—addressing the question of whether a 

parent company may be held liable on an unjust enrichment theory based on its 

subsidiary’s breach of contract.  Instead, the Plaintiffs note only that they “did not 

have a contract with Iberdrola.”  ECF No. 118 at 31.      

In general, a plaintiff may not bring an unjust enrichment action against a 

parent corporation where the dispute is governed by the plaintiff’s express contract 

with that corporation’s subsidiary.  See Baroi v. Platinum Condo. Dev., LLC, 2012 

WL 2847912, at *9 (D. Nev. July 11, 2012); Regal Ware, Inc. v. Vita Craft Corp., 653 

F. Supp. 2d 1146, 1151-52 (D. Kan. 2006); Skidmore, Owings & Merrill v. Canada 

 
  8  Iberdrola also argues that the Plaintiffs fail to allege that they conferred a direct benefit on 
Iberdrola, which Iberdrola contends is required pursuant to the Law Court’s decision in Platz Assocs. 
v. Finley, and the Maine Superior Court’s decision in Rivers v. Amato.  2009 ME 55, ¶ 29, 973 A.2d 
743, 751; No. CIV. A. CV-00-131, 2001 WL 1736498, at *4 (Me. Super. Ct. June 22, 2001).  Because I 
determine that the existence of a contractual relationship between the Plaintiffs and CMP precludes 
the Plaintiffs from maintaining their unjust enrichment claim against Iberdrola, I do not decide the 
extent to which Maine law requires a plaintiff to prove that a direct benefit was conferred on the 
defendant to recover on the basis of unjust enrichment. 
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Life Assur. Co., 706 F. Supp. 758, 759 (D. Colo. 1989).  To allow otherwise would 

ignore the veil of corporate separateness that exists between a parent and its 

subsidiary, and would result in a parent corporation being potentially liable on an 

unjust enrichment theory any time its subsidiary breaches a contract.  The general 

rule is, however, not controlling where there is an allegation that the corporate veil 

has been pierced.  See Baroi, 2012 WL 2847912, at *9 (“[A] plaintiff may not pursue 

an unjust enrichment claim against a parent corporation where the plaintiff has an 

express written contract with a subsidiary absent a showing of alter ego or some other 

theory of liability.” (emphasis added)); Regal Ware, 653 F. Supp. 2d at 1151-52; 

Skidmore, 706 F. Supp. at 759.   

Here, the Plaintiffs have made various arguments that Iberdrola used CMP as 

its domestic alter ego and/or its agent, albeit not in the context of their unjust 

enrichment argument.  However, even assuming that CMP was Iberdrola’s alter ego 

and/or its agent in the context of the unjust enrichment claim, I still conclude that 

the unjust enrichment claim against Iberdrola must be dismissed because the claim 

against Iberdrola is entirely derivative of the Plaintiffs’ breach of contract claim 

against CMP.  “To pursue unjust enrichment in equity, the plaintiff must lack an 

adequate remedy at law.”  Wahlcometroflex, Inc. v. Baldwin, 2010 ME 26, ¶ 22, 991 

A.2d 44, 49.  Here, the breach of contract claim against CMP provides the Plaintiffs 

with an adequate remedy at law.  Accordingly, the unjust enrichment claim against 

Iberdrola is appropriately dismissed. 
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D.  Fraud and Misrepresentation 

Under Maine law, the elements of fraud are “(1) that the defendant made a 

false representation, (2) of a material fact, (3) with knowledge of its falsity or in 

reckless disregard of whether it is true or false, (4) for the purpose of inducing the 

plaintiff to act in reliance upon it, and (5) the plaintiff justifiably relied upon the 

representation as true and acted upon it to the plaintiff’s damage.”  Rand v. Bath Iron 

Works Corp., 2003 ME 122, ¶ 9, 832 A.2d 771, 773.  Allegations of fraud are subject 

to the heightened pleading standard of Federal Rule of Civil Procedure 9(b), which 

requires that “[i]n alleging fraud or mistake, a party must state with particularity 

the circumstances constituting fraud or mistake.”  Ultimately, to state a claim for 

fraud or misrepresentation, the pleader “must state the who, what, where, and when 

of the allegedly misleading representation with particularity.”  Ezell v. Lexington Ins. 

Co., 926 F.3d 48, 51 (1st Cir. 2019) (internal quotation marks, alteration, and citation 

omitted).   

All of the Defendants ask this Court to dismiss at least some of the Plaintiffs’ 

fraud claims against them.  Iberdrola and CMP both contend that the Plaintiffs have 

failed to meet the heightened pleading standard for fraud.  Herling raises arguments 

distinct to the allegations regarding his 2018 statements.  I address Iberdrola’s 

argument first, followed by the arguments of CMP and Herling. 

 1.  Iberdrola 

 Iberdrola contends that the Plaintiffs cannot meet the heightened pleading 

standard for fraud because the Third Amended Complaint fails to allege that 

Iberdrola—as opposed to CMP and/or Herling—made any representations to them, 
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fraudulent or otherwise.  The Plaintiffs do not argue that the Third Amended 

Complaint names Iberdrola in particular with respect to its fraudulent 

misrepresentation claim—indeed, it does not.  Rather, the Plaintiffs argue that their 

fraud claim “thoroughly implicates Iberdrola under agency principles,” and that “the 

other Defendants’ false claims about the accuracy of CMP billing statements and of 

the SmartCare system are fairly attributable to Iberdrola, as they were acting as 

Iberdrola’s agents in Maine throughout the SmartCare project.” ECF No. 118 at 34-

35. 

As noted above, an agency relationship may exist absent a formal agreement 

where there are “allegations of interlocking financial, managerial, and business 

relationships” between the parent and subsidiary. Quaak, 445 F. Supp. 2d at 144 

(quoting In re Am. Bank Note Holographics Sec. Litig., 93 F.Supp.2d at 443–44).  

The Plaintiffs do not allege that an agency agreement between Iberdrola and 

CMP existed, but rather that Iberdrola and CMP “have interlocking financial, 

managerial, and business relationships.”  ECF No. 118 at 35.  The Plaintiffs cite 

Quaak—discussed above in connection to the state law claims against Avangrid—for 

the proposition that these interlocking relationships between Iberdrola and 

CMP/Avangrid demonstrate an agency relationship.  

This case presents a closer call than Quaak.  It does not appear, at least at this 

juncture, that Iberdrola ran the “day-to-day” operations of CMP/Avangrid.  However, 

the Plaintiffs have made allegations that Iberdrola “exercised significant influence” 

over CMP/Avangrid, ECF No. 44 ¶ 59, and that SmartCare was implemented by 

CMP/Avangrid “at the direction of Iberdrola,” id. ¶ 69.  The Third Amended 
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Complaint alleges that the SmartCare rollout in Maine was led by a team that 

consisted of both Iberdrola employees located in Spain and “Iberdrola employees 

placed in [Avangrid’s] New Gloucester office.”  Id. ¶ 71.  It also alleges that there was 

an “[o]verlap of [k]ey employees at Iberdrola/Avangrid/CMP.”  Id. at 15.  The 

Plaintiffs allege that Iberdrola had a “boots on the ground” approach with respect to 

CMP/Avangrid, that a “continuous team of people” from Iberdrola’s office flowed 

through Avangrid’s Maine office, and that “[t]he Iberdrola team instructed corporate 

office employees as to how the businesses, including CMP, should be run.” ECF No. 

44 ¶¶ 45-46, 48. “[T]he employees working at New Gloucester, Maine knew no 

distinction” between Iberdrola and CMP/Avangrid.  Id. ¶ 62.  Finally, the Third 

Amended Complaint alleges that Iberdrola’s approval was required for all monetary 

requests.  

While whether an individual has acted as an agent is a question of fact which 

“may be disproved at a later stage of the proceeding,” Quaak, 445 F. Supp.2d at 145 

(quoting Foisy v. Royal Maccabees Life Ins. Co., 356 F.3d 141, 150 (1st Cir. 2004)), 

taking the facts in the light most favorable to the Plaintiffs, I conclude that the Third 

Amended Complaint adequately pleads a fraud claim against Iberdrola, at least to 

the extent that it states a fraud claim against CMP, which I turn to next. 

 2.  CMP 

 CMP’s argument concerns only Plaintiffs Krainin and Platt.9  They contend 

that Krainin and Platt have not pleaded that they made any payment on an incorrect 

 
  9  CMP concedes that the other three named Plaintiffs adequately state a claim for fraud. 
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bill, and that they have therefore failed to plead detrimental reliance on a statement 

that they believed to be true.  

 With respect to Platt, the Third Amended Complaint alleges that “[i]n 

December 2017, due to CMP’s misrepresentations in the bills it sent to the Platt 

family, Mr. Platt’s wife called CMP to pay part of the incorrect $700 bill ($400) and 

to request a payment plan for the remaining balance.”  ECF No. 44 ¶ 189.  It also 

alleges that in late May of 2018, Platt’s wife made a $400 payment to CMP to avoid 

disconnection, but that the Platts later stopped the payment, and that a CMP 

representative later confirmed that no payment had been made on the family’s 

account since December.  

 With respect to Krainin, the Third Amended Complaint details the electricity 

bills that she received beginning in February 2019, which were unexpectedly high.  It 

states that “[d]espite her misgivings, and in part due to Douglas Herling’s January 

2019 letter, Ms. Krainin believed that she needed to pay the bills as presented.”  Id. 

¶ 214.  It also states that “[f]rom September, 2017 to the present, Ms. Krainin and 

her family have been overbilled at least $1,600.”  Id. ¶ 236.  The Third Amended 

Complaint alleges that sometime after April 26, 2019, Krainin was advised by a CMP 

employee not to pay any portion of her disputed bill.  Id. ¶ 234. 

 The claims of both of the named Plaintiffs satisfy the particularity standard.  

As to Platt, the Third Amended Complaint alleges that he and his wife paid $400 to 

CMP in December 2017 in reliance on a bill that contained false or misleading 

statements.  While CMP argues that “[i]t would seem indisputable that []Platt has in 

fact underpaid the amounts due,” ECF No. 128 at 17, I cannot reach that conclusion 
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based on the facts alleged in the Third Amended Complaint alone.  As to Krainin, the 

Third Amended Complaint alleges that she was overbilled beginning in September 

2017, and that she believed she needed to pay the bills.  While, with respect to 

Krainin, the Third Amended Complaint does not specifically use the phrase, “she paid 

the bills,” this can fairly be implied from the allegation that she was overbilled but 

believed she needed to pay.10  Therefore, the Third Amended Complaint adequately 

pleads a fraud claim by Krainin and Platt against CMP. 

3.  Herling 

 Herling makes two separate arguments with respect to the fraud claim alleged 

against him.  First, he argues that the Plaintiffs fail to plead reliance on his 

statements in the newspapers in 2018 because none of the Plaintiffs allege seeing 

those statements.  Second, he argues that the Plaintiffs cannot base a fraud claim on 

the letter sent by Herling to CMP customers in 2019 because the Liberty audit was 

publicly available,11 the statements about the audit in the letter were accurate, and 

only two of the Plaintiffs allege seeing the letter.  The Plaintiffs argue that they 

“justifiably relied on any number of the false representations that were a part of” a 

scheme to mislead CMP customers, and that they “do not need to tether their reliance 

 
  10 The Plaintiffs also submit a supplemental declaration from Krainin indicating that she made 
numerous payments in 2018 and 2019.  CMP argues that the Court may not consider this document, 
but they do not specifically dispute its authenticity.  Courts may consider supplemental documents if 
the parties do not dispute the authenticity of those documents.  Watterson, 987 F.2d at 3.  While it 
seems likely that CMP could easily discover whether the document is accurate given the fact that the 
document reflects payments made to CMP, I do not determine whether the document can be 
considered, as I conclude that Krainin’s fraud claim against CMP/Avangrid is sufficient even without 
considering the document. 
 
  11 Because I determine that the statements in the letter were accurate, I do not address the public 
availability argument. 
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to each of Defendant Herling’s false statements that were also a part of the scheme.”  

ECF No. 146 at 4-5.   

The fraud claim against Herling cannot stand based on his statements to the 

newspaper, which none of the Plaintiffs have alleged that they have read.12  Plaintiffs 

Levesque, Decker, Platt also do not allege that they received or relied on the letter 

sent by Herling in 2019.  Therefore, I conclude that the fraud claims against Herling 

by Levesque, Decker, and Platt must be dismissed for these reasons.  Plaintiffs 

Krainin and Trussell both allege that they received Herling’s 2019 letter, but only 

Krainin alleges that she was affected by the letter.  I therefore conclude that 

Trussell’s fraud claim against Herling must also be dismissed. 

As to Krainin, the Third Amended Complaint alleges that she “believed she 

was being overcharged” but that, “[d]espite her misgivings, and in part due to Douglas 

Herling’s January 2019 letter, [she] believed that she needed to pay the bills.”  ECF 

No. 44 ¶¶ 213-214.  Herling argues that even if Krainin does sufficiently plead that 

she relied on his letter, her claim must fail because the statements in the letter are 

accurate. 

The Plaintiffs take issue with two statements in Herling’s January 2019 letter.  

First, Herling’s statement that the Liberty audit “concluded that all systems from 

meter to bill are working as intended and bills are accurate,” id. ¶ 331, and second, 

Herling’s statement that the Liberty audit concluded that CMP failed to dedicate 

enough “staff, training[,] or management oversight,” id. ¶ 340.  The Third Amended 

 
  12  Herling’s statements to the newspapers—issued before the Liberty audit—focus on CMP’s own 
investigation into SmartCare’s billing issues.  The Third Amended Complaint makes no allegations 
regarding this internal investigation that explain the alleged falsity of Herling’s statements. 
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Complaint alleges that the first statement is false, and that the second statement 

falsely implies that the Liberty audit found no other shortcomings. 

Contrary to the Plaintiffs’ assertions, the first statement—that the Liberty 

audit concluded that “all systems from meter to bill are working as intended and bills 

are accurate,” id. ¶ 331—is not inaccurate.  The Liberty audit found that “CMP’s 

meters produce accurate measurements of customer usage. Its meter-related 

databases and communications systems accurately, completely, and timely collect 

and store usage, and transmit it accurately, completely, and timely to the billing 

systems of CMP’s customer information system, SmartCare. The meters, systems, 

and databases have done so since November 1, 2017.”  ECF No. 14-6 at 15.  It further 

found that “billing is on the whole accurate and has been since November 1, 2017,” 

despite some inexplicable billing amounts and delays.  Id. at 18.  Herling’s assertion 

that the Liberty audit “concluded that all systems from meter to bill are working as 

intended and bills are accurate” does not conflict with the language of the Liberty 

audit itself.  ECF No. 44 ¶ 331.  While the Liberty audit—a publicly available 

document—goes into greater detail regarding certain inexplicable billing amounts, 

Herling’s broad assertion that the Liberty audit concluded that SmartCare is working 

as intended and producing accurate bills does not contradict the Liberty audit’s 

overall findings.      

Herling’s second statement—that the Liberty audit concluded that CMP failed 

to dedicate enough “staff, training[,] or management oversight,” id. ¶ 340—is also an 

accurate representation of the audit.  While the Plaintiffs argue that this statement 

implies that the Liberty audit found no other shortcomings with the SmartCare 
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system, I do not conclude that Herling had an affirmative duty to explain every 

finding made by the Liberty audit.  This is particularly true where the audit’s overall 

conclusion was that the SmartCare system accurately measures energy usage and 

that CMP’s bills were accurate on the whole.  

For the preceding reasons, the Plaintiffs’ fraud claim against Herling must be 

dismissed.13 

E.  Violation of 35-A M.R.S.A. § 1501 

 The Plaintiffs allege that CMP violated 35-A M.R.S.A. § 1501, which states 

that “[i]f a public utility violates this Title, causes or permits a violation of this Title 

or omits to do anything that this Title requires it to do it may be liable in damages to 

the person injured as a result.  Recovery under this section does not affect a recovery 

by the State of the penalty prescribed for the violation.” 

 In a decision dated December 7, 2020, Justice Michaela Murphy of the Maine 

Superior Court’s Business and Consumer Docket determined that section 1501 does 

not “provid[e] a freestanding cause of action.  It simply confirms that individual 

persons are not deprived of pursuing common law causes of action . . . .”  Deane v. 

Central Maine Power Co., No. BCD-CV-20-20, Order on Defendant’s Motion to 

Dismiss, slip op. at 14 (Me. Super. Ct. Dec. 7, 2020) (ECF No. 128-1).  Justice Murphy 

drew this conclusion from a statement by the Law Court in Smith v. Central Maine 

Power Co., which noted that “[b]y statutes and by common law, violation of a safety 

 
  13 The Plaintiffs seek leave to amend the Third Amended Complaint to add one or more CMP 
customers as plaintiffs who have expressly reviewed Herling’s statements and made a payment in 
reliance on those statements.  Because I conclude that Herling’s statements (both to the newspapers 
and in the 2019 letter) were not inaccurate—and because, therefore, the proposed amendments would 
not change the outcome on this issue—I deny the Plaintiffs’ request. 
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statute or regulation may be evidence of negligence but does not constitute negligence 

per se” and cited section 1501 as an example.  2010 ME 9, ¶ 10 n.3, 988 A.2d 968.  

Justice Murphy noted that a reading of section 1501 as creating an individual cause 

of action would render the Law Court’s statement in Smith superfluous.  Deane at 14.  

 In “endeavor[ing] to predict how [a state’s highest] court would likely decide 

[a] question,” a “federal court should consult the types of sources that the state’s 

highest court would be apt to consult, including . . . decisions of lower courts in the 

state.”  Butler v. Balolia, 736 F.3d 609, 613 (1st Cir. 2013).  While Deane is not binding 

Law Court precedent, it is a recent, on-point decision from a specialized Maine 

business and consumer court.  Accordingly, I adopt Justice Murphy’s reasoning, and 

conclude that the section 1501 claims against CMP must be dismissed because the 

statute does not provide a cause of action. 

F.  Violation of RICO 

 CMP, Avangrid, and Herling contend that the RICO claim against them must 

be dismissed for a number of reasons.14  First, they argue that a RICO defendant 

must be “distinct” from the RICO enterprise.  Second, they argue that the Plaintiffs 

failed to plead facts from which the Court could find that CMP, Avangrid, or Herling 

“conducted” the affairs of their corporate parent “through” racketeering activity.15  I 

address each argument in turn. 

 

 
  14  As noted above, the Plaintiffs have voluntarily dismissed the RICO claim against Iberdrola.  
 
  15  The Defendants also argue that “[f]or the same reasons that certain Plaintiffs fail to plead injury 
and reliance in connection with their fraud claim, they fail to allege any injury as required for a RICO 
claim.”  ECF No. 128 at 28.  Because I dismiss the RICO claim on other grounds, I do not address this 
argument further. 
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1.  Distinctness 

 Under section 1962(c) of RICO, it is unlawful for a “person employed by or 

associated with any enterprise . . . to conduct or participate, directly or indirectly, in 

the conduct of such enterprise’s affairs through a pattern of racketeering activity.”  

18 U.S.C.A. § 1962(c).  “[I]t is well settled in this circuit that the ‘person’ identified 

under § 1962(c) must be distinct from the ‘enterprise.’” Bessette v. Avco Fin. Servs., 

Inc., 230 F.3d 439, 448 (1st Cir. 2000), as amended on denial of reh'g (Dec. 15, 2000). 

 “This circuit has consistently refrained from adopting a bright line rule that a 

subsidiary can never be distinct from its parent corporation.”  Id. at 449.  Instead, a 

court must “look to the allegations in the complaint to determine whether the parent’s 

activities are sufficiently distinct from those of the subsidiary at the time that the 

alleged RICO violations occurred.”  Id.  “In most cases, a subsidiary that is under the 

complete control of the parent company is nothing more than a division of the one 

entity.  Without further allegations, the mere identification of a subsidiary and a 

parent in a RICO claim fails the distinctiveness requirement.”  Id.  “[A] scheme does 

not implicate RICO merely because it originated with someone connected to a 

corporation.”  Id. 

 The Plaintiffs argue that in this case, “CMP and Avangrid . . . used the 

Iberdrola enterprise to facilitate their overbilling of Maine customers, and their 

deceptive campaign to cover it up.”  ECF No. 145 at 14.  They contend that “Iberdrola 

introduced the SmartCare system to CMP/Avangrid,” and “instructed what system to 

use and designed and implemented the system,” and that “CMP/Avangrid then 

managed the customer interfacing and many on-the-ground details.”  Id.  Ultimately, 
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the Plaintiffs argue that CMP/Avangrid and Herling are distinct “persons” who used 

the Iberdrola “enterprise” to facilitate their fraudulent conduct.  

The Defendants argue that the distinctiveness requirement is not satisfied in 

this case because it involves legally separate parent and subsidiary corporate entities 

carrying on their regular business.   They contend that CMP/Avangrid’s management 

of customer interfacing and on-the-ground details is typical of the relationship 

between electric utilities and their parent companies.  Ultimately, they argue that “a 

plaintiff may not circumvent the distinctness requirement by alleging a RICO 

enterprise that consists merely of a corporate defendant associated with its own 

employees or agents carrying on the regular affairs of the defendant—that consists, 

in other words, of a corporate defendant corrupting itself.”  U1it4less, Inc. v. Fedex 

Corp., 871 F.3d 199, 206 (2d Cir. 2017) (internal citation and quotation marks 

omitted).    

As the Defendants note, the Plaintiffs have failed to make any concrete 

allegations that the Iberdrola “enterprise” was distinct from CMP/Avangrid/Herling. 

In fact, much of the Third Amended Complaint lumps the actions of all of the 

corporate defendants together, and seems designed to show that Iberdrola used CMP/ 

Avangrid as extensions of itself to implement the SmartCare project.  Given the 

persistent allegations throughout the Third Amended Complaint and throughout the 

pleadings relating to the motions to dismiss that Iberdrola was a parent company 

highly involved in the workings of its subsidiary, it is illogical to conclude that 

Iberdrola and CMP/Avangrid were separate entities for the purposes of RICO.  Thus, 
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the RICO claim must be dismissed on the grounds that it does not allege a “person” 

distinct from the alleged “enterprise.”16 

2.  “Conducted” Affairs “Through” Racketeering Activity 

 The Defendants also argue that the RICO claims must fail because the 

Plaintiffs do not allege that CMP, Avangrid, or Herling “participate[d] in the 

operation or management of the enterprise itself,” which, as the Supreme Court has 

explained, is necessary to meet the requirement that a person “conduct[ed] or 

participat[ed] . . . in the conduct of such enterprise’s affairs.” Reves v. Ernst & Young, 

507 U.S. 170, 185 (1993) (quoting 18 U.S.C.A. § 1962(c)).  As the Defendants note, the 

Third Amended Complaint does not allege that CMP, Avangrid, or Herling 

participated in the operation or management of Iberdrola, but rather that Iberdrola 

controlled the affairs of CMP.  The Plaintiffs counter that the Supreme Court does 

not require “significant control over or within an enterprise,” but they acknowledge 

that the Court does require participation in the operation and management of the 

enterprise.  ECF No. 145 at 15 (quoting Reves, 507 U.S. at 179 n.4). 

 I conclude that the Plaintiffs do not sufficiently allege participation in the 

operation or management of the enterprise by CMP, Avangrid, or Herling.  The 

Plaintiffs are clear that they believe Iberdrola is the alleged enterprise.  The Third 

Amended Complaint alleges that CMP/Avangrid participated heavily in the 

SmartCare program, but that project is not the same as the Iberdrola “enterprise.”  

 
  16 While the Plaintiffs contend, in essence, that Iberdrola and CMP/Avangrid/Herling became 
separate entities following SmartCare’s go-live when CMP/Avangrid began managing the response to 
SmartCare’s alleged issues, this argument is not borne out in the Third Amended Complaint, which 
seeks to hold all corporate Defendants—including Iberdrola—liable for the allegedly fraudulent 
aspects of this campaign, including the alleged post-go-live conduct.   
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CMP/Avangrid’s participation in the SmartCare rollout does not mean that 

CMP/Avangrid were participating in the operation or management of Iberdrola.  

Accordingly, I conclude that the RICO claims against CMP, Avangrid, and 

Herling must be dismissed. 

V. CONCLUSION 

 For the foregoing reasons, Iberdrola’s Motion to Dismiss for Lack of Personal 

Jurisdiction (ECF No. 84) is DENIED.  Iberdrola’s Motion to Dismiss for Failure to 

State a Claim (ECF No. 84) is GRANTED as to Count I, DENIED as to Count IV, 

and DENIED AS MOOT as to Counts III and VI, which have been voluntarily 

dismissed.  CMP and Avangrid’s Motion to Dismiss for Failure to State a Claim (ECF 

No. 128) is GRANTED as to Count I, GRANTED with respect to Avangrid only as 

to Count II, GRANTED as to Count III, GRANTED with respect to Avangrid and 

DENIED with respect to CMP as to Count IV, and GRANTED as to Count VI.  

Herling’s Motion to Dismiss for Failure to State a Claim (ECF No. 129) is GRANTED 

as to Counts V and VI.  Iberdrola’s Response to Plaintiff’s Notice of New 

Developments (ECF No. 126) and the Plaintiffs’ Unopposed Motion for Leave to File 

in Excess of the Page Limit (ECF No. 144) are DENIED AS MOOT. 

SO ORDERED.            

Dated:  August 6, 2021     

 
      /s/ JON D. LEVY  

   CHIEF U.S. DISTRICT JUDGE 
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