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COMPLAINT AGAINST PUBLIC SERVICE COMPANY OF NEW MEXICO’S 
CONTINUED RELIANCE ON EXPENSIVE AND  

CLIMATE-ALTERING FOUR CORNERS POWER PLANT COAL  
RESULTING IN UNFAIR, UNREASONABLE, AND UNJUST RATES  

 
New Energy Economy (“NEE”), by and through its undersigned attorney, files this 

Complaint seeking a formal investigation into the reasonableness and lawfulness of Public 

Service Company of New Mexico’s (“PNM”) continued reliance on climate-altering and 

uneconomic coal at the Four Corners Power Plant (“FCPP” or “Four Corners”), pursuant to 

Commission Rules §1.2.2.13 and §17.7.3.10 NMAC and based on the Commission’s regulatory 

and supervisory authority under NMSA 1978, §§ 8-8-4. A and B(7) and (10), 62-6-4.A, 62-3-

3.H, 62-8-1, 62-8-7 and 62-10-1.  It is in the public interest and well within the Commission’s 

express authority to regulate and supervise every public utility, evaluate the issues raised herein 

and to proceed with a formal investigation into PNM’s continued reliance on FCPP’s uneconomic 

coal1 and to thoroughly analyze all the issues related thereto in order to regulate and supervise 

this investor-owned utility to ensure that reasonable and proper services shall be available at fair, 

just and reasonable rates. 

For the reasons set forth below, Complainant requests that the Commission find that:  

                                                
1 https://www.forbes.com/sites/energyinnovation/2019/12/03/utilities-running-uneconomic-coal-
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(i)  The Commission has jurisdiction over the matters addressed herein; and 

(ii) The Commission has probable cause to investigate the facts and circumstances of 

this complaint: whether current rates, which include costs of FCPP, are unfair, unreasonable, or  

unjust and whether PNM’s reliance on FCPP coal to serve PNM’s captive customers is in the  

public interest; and  

(iii)   The Commission decision in NMPRC Case No. 16-00276-UT, found that there is 

“merit in the Signatories’ arguments that the benefits to ratepayers under the Revised Stipulation are 

so significant that the Commission is justified in deferring, for the limited duration of the period that 

the revised Stipulation will be in effect, a finding on the issue of PNM’s prudence in its continued 

participation and investment in FCPP until PNM’s next rate filing. Deferring such ruling will permit 

consideration of the issue with the full participation of all parties without any constraints that may 

be placed on such Signatories associated with their current role as proponents of the proposed 

settlement, while also permitting a more full opportunity for the Commission to consider the 

necessity and scope of any remedy in light of PNM’s alleged imprudence [.] In the subsequent 

proceeding, administrative notice will be taken of the evidence on the issue of prudence admitted in 

the current proceeding.”2 

(iv)  Especially given its decision in NMPRC Case No. 16-00276-UT, the Commission 

has already found that “[i]t would be contrary to the public interest and manifest injustice would 

result if the Commission were to preclude litigation of the prudence of PNM’s decision to extend 

participation in the FCPP.”3 The Commission anticipated that “the issue of apparent imprudence 

                                                
2 16-00276-UT, Revised Order Partially Adopting Certification of Stipulation, January 10, 2018, 
p. 23, ¶66. 
3 Id., p. 21, ¶62. 
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with respect to PNM’s continued use of FCPP should be reserved and litigated in a separate 

future hearing.”4  

Therefore, complainants request that the PRC require PNM to answer this Complaint in 

accordance with Commission rules and statutory authority and, investigate whether PNM’s 

continued reliance on FCPP results in rates that are unfair, unreasonable, and unjust or 

inadequate and set further proceedings on the Complaint that allow the Commission and any 

interested parties to pursue discovery and to hold a hearing to protect the public interest. NMSA 

1978, § 62-10-1; See also, Commission Rule §1.2.2.13 NMAC. 

This information provided in a timely manner will allow the Commission to make the an 

informed decision as to whether PNM’s continued investment in and reliance on FCPP is prudent 

in order to provide retail electric service to the public at just and reasonable rates.5  

 

I. Complainant 

New Energy Economy (“NEE”) was founded in 2004 to build a renewable energy future 

for the health, environment, and economy of New Mexico. The Complainant Organization, and 

their respective constituent members, are retail service customers of PNM and are affected by 

PNM’s retail service rates. New Energy Economy is an environmental justice organization that 

opposes and addresses the environmental and climate crises, serves as a consumer advocate 

protecting consumers against PNM’s continuously rising electric rates, and advocates for clean 

renewable energy in order to protect those impacted by pollution and toxic contamination from 

PNM’s reliance on fossil and nuclear energy. 

	

                                                
4 Id., p. 23, ¶65. 
5 NMSA 1978, §62-8-1. 
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II. Respondent 

Respondent’s legal name is Public Service Company of New Mexico (PNM). PNM’s 

mailing address is Corporate Headquarters, 414 Silver Ave., SW, Albuquerque, NM 87102-

3289. Three of PNM attorneys’ names and contact information are:  

Stacey Goodwin, Esq., email address is: Stacey.Goodwin@pnmresources.com 

And 

Richard L. Alvidrez, email address is: RAlvidrez@mstlaw.com 

And 

Ryan Jerman, email address is: Ryan.Jerman@pnmresources.com 

A copy of this Complaint was mailed to PNM Headquarters and was sent via email to 

Ms. Goodwin, Mr. Alvidrez and Mr. Jerman. 

III. The Commission’s Authority 

1. Article XI, Section 2 of the New Mexico Constitution, entitled “Responsibilities 

of Public Regulation Commission,” provides:  

The public regulation commission shall have responsibility for regulating public utilities, 
including electric, natural gas and water companies … and other public service 
companies in such manner as the legislature shall provide.  
 
2. Under the Public Utility Act, NMSA 1978, § 62-10-1, a complaint for unfair, 

unreasonable, and unjust rates may be initiated by any person or parties affected by those rates: 

Upon a complaint made and filed by any municipality, or by any person or party 
affected, that any rate, service regulation, classification, practice or service in effect or 
proposed to be made effective is in any respect unfair, unreasonable, unjust or 
inadequate, the commission may proceed, if the commission finds probable cause for said 
complaint, and without such complaint, the commission, whenever it deems that the 
public interest or the interest of consumers and investors so requires, may proceed, to 
hold such hearing as it may deem necessary or appropriate; but no such hearing shall be 
had without notice, and no order affecting such rates, service regulations, classifications, 
practice or service complained of shall be entered by the commission without a hearing 
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and notice thereof. Any utility may make complaint as to any matter within the 
provisions of this act affecting it. 
 

(emphasis provided.) 

3. The Constitutional mandate could not be clearer: it is the Public Regulation 

Commission’s duty to regulate electric utilities. Mountain States Tel. & Tel. Co. v. New Mexico 

State Corp. Commission, 90 N.M. 325, 563 P.2d 588, 593 (1977) (The words “shall ... be 

charged with the duty” indicate that the provision is mandatory rather than discretionary.)  The 

legislature is obligated to set up the ground rules for that regulation, and it has done so by 

enacting the Public Utilities Act.  When reviewing the duties of the Commission, the New 

Mexico Supreme Court found that this duty was not only “clear,” but “all-inclusive,” stating: 

It is difficult to conceive of a more clear and all-inclusive grant of power to a 
governmental agency. The Commission has a duty to be a prime mover in the procedure 
to see that the public interest is protected by establishing reasonable rates and that the 
utility is fairly treated so as to avoid confiscation of its property. Considering this broad 
mandate it could hardly be envisioned that the Commissioners would sit as spectators, 
like Roman Emperors in the coliseum, and simply exhibit a "thumbs-up or thumbs-down" 
judgment after the dust of battle settles in the arena. 
 

Id. at 594. 

4. Just and reasonable rate determinations are “the heart” of the regulatory system. 

State ex rel. Sandel v. New Mexico Public Utility Commission, 1999–NMSC–019, ¶18, 127 N.M. 

272, 980 P.2d 55. 

5. The Commission may issue rules to implement the other authority established in 

the Public Regulation Act, the Public Utility Act and other pertinent statutes. Section 8-8-4 of the 

Public Regulation Commission Act states that “[t]he commission shall administer and enforce 

the laws with which it is charged and has every power conferred by law.” Subsection B (7) of 
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section 8-8-4 states that the Commission may “conduct investigations as necessary to carry out 

the commission’s responsibilities.” Subsection B (10) of section 8-8-4 states that the 

Commission may “adopt such reasonable administrative, regulatory and procedural rules as may 

be necessary or appropriate to carry out its powers and duties.” NMSA 1978, §8-8-4.A, B (7) and 

(l0).  

6. The Commission has expansive power under the New Mexico Constitution and 

the Public Utility Act to supervise and regulate public utilities. The Commission has “general 

and exclusive power and jurisdiction to regulate and supervise every public utility in respect to 

its rates and service regulations ... all in accordance with the provisions and subject to the 

reservations of the Public Utility Act . . . and to do all things necessary and convenient in the 

exercise of its power and jurisdiction.” NMSA 1978, § 62-6-4(A).  

7. The Public Utility Act requires that public utility rates be just and reasonable. 

NMSA 1978, § 62-8-1. “Section 62-8-1 offers no guidance to the Commission for achieving this 

goal, nor does it specify procedures.” Otero County Electric Cooperative, Inc. v. New Mexico 

Public Service Commission, 108 N.M. 462,464, 774 P.2d 1050, 1052 (1989). “To set a just and 

reasonable rate, the Commission must balance the investor’s interest against the ratepayer’s 

interest.” Behles v. New Mexico Public Service Commission, 114 N.M. 154, 161, 836 P.2d 73 

(1992). As the Supreme Court has concluded, “Neither [interest] is paramount ... we cannot 

focus solely on investor interests.” Mountain States Tel. & Tel. Co. v. New Mexico State 

Corporation Commission, 99 N.M. 1, 7-8, 653 P.2d 501 (1982); 15-00261-UT, Corrected 

Recommended Decision, 8/15/2016, p.15.  

IV. Relevant Legal Standards 

8. Prudence: The Commission has adopted the following definition of “prudence”:  
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To be included in rates, expenditures on utility plant must (1) have been prudently 
incurred; and (2) be used and useful. Case No. 2146, Part II, Final Order 53; Accounting 
for Pub. Utils., § 4.03. 
 
The prudent investment theory provides that ratepayers are not to be charged for 
negligent, wasteful or improvident expenditures, or for the cost of management decisions 
which are not made in good faith. “In other words, ratepayers are not expected to pay for 
management’s lack of honesty or sound business judgment.” Case No. 2146, Part II, 
Final Order 50 (4-5-89). 
 
A utility only receives a profit on “prudent investments at their actual cost when made . . . 

[and is] limited to a standard rate of return.” Duquesne Light Co. v. Barasch, 488 U.S. 299, 309 

(1989).  

Prudence is that standard of care which a reasonable person would be expected to 
exercise under the same circumstances encountered by utility management at the time 
decisions had to be made. In determining whether a judgment was prudently made, only 
those facts available at the time judgment was exercised can be considered. Hindsight 
review is impermissible. 
 
Imprudence cannot be sustained by substituting one’s judgment for that of another. The 
prudence standard recognizes that reasonable persons can have honest differences of 
opinion without one or the other necessarily being ‘imprudent.’ 
 

Case No. 2087, Order on Burden of Proof and Specific Issues to be Addressed (10-4-98), cited, 

in the Final Order of 10-00086-UT, p. 61. The New Mexico Supreme Court has affirmed this 

definition of prudence. In re Petition of PNM Gas Servs., 2000-NMSC-012, 129 N.M. 1, 1 P.3d 

383, 405 (N.M. 2000); see also Corrected Recommended Decision, 15-00261-UT, Aug. 15, 

2016, pp. 88-89. 

In 2019, when the New Mexico Supreme Court reaffirmed the prudence standard 

articulated above, it observed that: “PNM does not disagree with prudence standard.”6 

                                                
6 Pub. Serv. Co. of New Mexico v. New Mexico PRC, 2019-NMSC-012, 444 P.3d 460, ¶¶ 21, 29-
33. (“In prior cases, the Commission has considered whether expenditures were prudently 
incurred and whether the asset is used-and-useful in providing service when determining the 
ratemaking treatment of expenditures on utility plants.”) 
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In that New Mexico Supreme Court case the Court “note[d] that it was not inappropriate 

for the Commission to address whether PNM had demonstrated Palo Verde [Nuclear Generating 

Station acquisition] to be cost-effective or the lowest cost alternative. The Court addressed 

PNM’s failure to conduct a comparison between its preferred nuclear investment against feasible 

alternative resource investments. 

 
The goal of the consideration of alternatives is, of course, to reasonably protect 
ratepayers from wasteful expenditure.  The failure to reasonably consider alternatives was 
a fundamental flaw in PNM's decision-making process. … [I]n the context of analyzing a 
utility's failure to reasonably consider alternatives, that the decision-making process of 
the utility is properly included in the prudence analysis. 

 
Id. at p. 472, ¶32. (citations omitted.) 

 The Court found that “the purpose of a prudence review is is to hold ratepayers harmless 

from any amount imprudently invested, a disallowance should equal the amount of the 

unreasonable investment.” Id. at p. 474, ¶40 and ¶42. (emphasis supplied.) 

 
9. Consideration of Alternatives: It is incumbent that PNM consider all feasible 

alternatives before a financial re-commitment and life extension of any (coal) plant before it makes 

any investments that presumes ratepayer cost recovery. As stated more fully above, “The goal of 

the consideration of alternatives is, of course, to reasonably protect ratepayers from wasteful 

expenditure. The failure to reasonably consider alternatives was a fundamental flaw in PNM’s 

decision-making process.” Id. at p. 472, ¶32. 

After the Supreme Court issued its opinion, the PRC, in another case involving PNM’s 

potential acquisition of nuclear resources, the Commission held: 

“PNM[’s] decision with respect to the PVNGS capacity will be subject to intense scrutiny 
and must be fully supported by an adequate analysis of alternatives and cost-
effectiveness. … PNM [is] on notice of its obligation to perform continuing and timely 
updates of any analyses it may perform that provide the basis for any decision it may 
reach. The Commission specifically places PNM on notice that the Commission is not 
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bound by the remedies it has employed [beforehand] and reserves the right to identify and 
impose any appropriate remedies for any additional imprudent actions by PNM, up to and 
including total disallowance.” 
 

19-00102-UT, Order on Petition for Investigation, January 8, 2020, p. 5, ¶¶ 15,17, 18. (emphasis 
supplied.) 

 

10. The Most Cost-Effective Among Feasible Alternatives:  In the PNM Ojo Line 

Extension (“OLE”) Case No. 23827 for example, the Commission affirmed PNM’s obligation to 

reasonably identify and evaluate all of its feasible resource alternatives, as follows: 

… a utility carries the burden in a resource acquisition case to show that the resource it 
proposes is the most cost-effective among feasible alternatives.  The Commission there 
rejected PNM’s request for a CCN for a transmission line based on the Commission’s 
determination that “PNM’s alternatives analysis is not sufficiently reliable” and that “PNM 
has not properly shown that OLE is the best alternative even among those alternatives that 
PNM considered. Thus even assuming a need on the transmission system for the sake of 
argument, the Commission remains unconvinced that the public convenience and necessity 
require or will require the OLE Project as the proper response to such a need.”  
Recommended Decision, pp. 98, 102, 166 P.U.R. 4th at 355-356.  The Commission found 
that it has the authority to examine alternatives to utility proposals to satisfy needs identified 
by a utility, that there may be various solutions for such needs and that it would not be in the 
public interest for the Commission to grant a CCN for a proposed project which might meet 
a utility’s needs but is the worst among a range of alternatives.  Recommended Decision, p. 
49, 166 P.U.R. 4th at 337.8 

 
 The Hearing Examiner’s December 22, 2015 Order in Case No. 15-00205-UT stated: 

Instead of specifying in advance the alternatives that a utility must analyze to support its 
CCN application, the Commission’s practice has been to allow utilities to develop and 
attempt to justify the reasonableness of their proposals.  After receiving the proposal, the 
Commission holds hearings in which the reasonableness of the utility’s proposal is 
evaluated, with input from Staff and Intervenors. 

 

                                                
7 In Re Public Service Co. of New Mexico, 166 P.U.R. 4th 318, 337, 355-356 (1995). 
8 Id., pp. 10-11.  The “most cost effective” test in utility CCN cases addressed by the 
Commission in the OLE case was subsequently incorporated into the Commission’s IRP Rules, 
17.7.3.6, 17.7.3.7.I and 17.7.3.9.G(1) NMAC. 
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… PNM carries the burden of proof to show that its proposed resource is the most cost 
effective choice among feasible alternatives to serve PNM’s resource needs.9 

 

 The Commission affirmed the Hearing Examiner’s Recommendation Order in Case No. 

15-00205-UT.10 In 2016, PNM re-filed and then again withdrew its second CCN for a gas plant. 

The Commission adopted the Hearing Examiner’s decision and stated in Case No. 16-00105-UT, 

unequivocally: “The Commission reiterates that PNM bears the burden of demonstrating that its 

proposed resource choice is the most cost effective resource among feasible alternatives.”11  This 

bedrock consumer protection principle has been articulated and reiterated by the PRC repeatedly: 

15-00312-UT, 3/19/2018, Recommended Decision, p. 104, unanimous approval in Final Order, 

4/11/2018. Also See, Case No. 18-00261-UT, Recommended Decision 3/18/2019, unanimously 

adopted by Final Order, 3/27/2019. (“Utilities also need to show that the proposed project is the 

most cost effective alternative to satisfy utilities’ needs.”) 

11. Used and Useful: “[F]or rate base inclusion expenditures must satisfy not only the 

necessary condition of prudent investment but also must be ‘used and useful’ in providing 

service.” In the Matter of the Adjudication of Alternatives to the Inventorying Ratemaking 

Methodology, And/Or Plans for the Phasing in of Public Service Company of New Mexico’s 

Excess Generating Capacity, NMPRC Case No. 2146, Final Order, April 5, 1989, p. 58. Many 

states, including New Mexico, have also recognized the used and useful test as a necessary 

complement to an analysis of prudence. Id., at p. 53. (citations omitted.) “[U]tility regulatory 

commissions must not rely solely on the prudence standard.”   Id., at p. 54. … The two 

principles, prudence and used and useful, thus provide assurances that ill-guided management or 

                                                
9 Id., p. 12.    
10 Case No. 15-00205-UT, Final Order, May 18, 2016.  
11 Case No. 16-00105-UT, Final Order, May 24, 2017, ¶ 10. 
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management that simply proves in hindsight to have been wrong will not automatically be bailed 

out from conditions which government did not force upon it.” (citations omitted)  

In Pub. Serv. Co. of New Mexico v. New Mexico Pub. Regulation Comm’n, 2019-NMSC-

012, supra, ¶¶8-11, our Supreme Court articulated legal principles that apply to setting of retail 

electric rates by the Commission requiring the PRC to determine whether rates are “just and 

reasonable,” whether they balance consumer and investor interests, and whether costs are 

prudently incurred in the first place, citing, NMSA 1978, §§ 62-6-4(A), 62-8-1, 62-8-7(A) and 

62-3-1(B). The Court expounded, at ¶21: “Existing utility jurisprudence grants wide latitude to 

the Commission's choice of methodology used to determine a utility's rate base. In prior 

cases, the Commission has considered whether expenditures were prudently incurred and 

whether the asset is used-and-useful in providing service when determining the ratemaking 

treatment of expenditures on utility plants. … To be considered ‘used and useful’ a property 

must either be used, or its use must be forthcoming and reasonably certain; and it must be useful 

in the sense that its use is reasonable and beneficial to the public.” (citations omitted.) “The used-

and-useful standard additionally recognizes a utility’s obligation to ‘provide efficient and 

economical service.’” Id., at ¶54. 

 

V. Background 

12. In 2016, PNM filed a rate case, NMPRC Case No. 16-00276-UT. There was a 

Stipulation among other parties to which New Energy Economy objected. New Energy Economy 

objected among other grounds, that: 1) PNM’s investments in and life extension of Four Corners 

were demonstrably imprudent and made without any economic analysis or comparison with costs 

of alternatives and the related FCPP costs should therefore not be included in rates. After an 
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eight-day evidentiary hearing on the Revised Stipulation, both Hearing Examiners agreed that 

PNM made its investments in the coal plants without contemporaneous or comprehensive 

economic analysis or consideration of alternatives and therefore found them to have been 

imprudent.12 The Hearing Examiners first concluded, inter alia, that “the appropriate remedy for 

PNM’s imprudence in extending its participation in Four Corners and pursuing the $90.1 million 

investment in the SCR [Selective Catalytic Reduction] investment and the $58 million of the 

additional life-extending capital improvements is the disallowance of all costs associated with 

the investment and improvements.” 16-00276-UT, Certification of Stipulation, October, 31, 

2017, p. 68. Specifically, as to the recovery of costs for Four Corners, the Hearing Examiners 

observed: “The issue of the prudence of the extension of PNM’s participation in Four Corners . . 

. has been extensively litigated in this case. There is a substantial record on which to make a 

finding of imprudence and the inadequacy of [Revised Stipulation] paragraph 913 to address 

imprudence.” Id., p. 69.  The Hearing Examiners determined that PNM’s decision to continue 

participating in Four Corners without any contemporaneous economic analysis, risk evaluation, 

or consideration of alternatives, and PNM’s related decisions to invest in costly pollution 

controls and capital improvements had not been prudent. Id. The Hearing Examiners noted 

(twice) the real motivation for PNM’s decision to make further investments in Four Corners, 

articulated by PNM’s Senior Vice President Patrick Apodaca, at PNM’s decision-making time, 

on December 18, 2013: “Among other things, maintaining our same level of ownership at Four 

Corners avoids a possible distraction with our BART filing with the PRC next week and our 

                                                
12 16-00276-UT, Revised Order Partially Adopting Certification of Stipulation, January 10, 
2018, pp. 18-21, ¶¶ 53-60. 
13 Revised Stipulation, paragraph 9, (in part): “The Signatories agree that PNM shall include in 
its rate base the return of its capital investment in the SCR equipment installed at Four Corners 
and PNM shall only collect a return on its Four Corners SCR investment equal to PNM’s 
embedded cost of debt.” 
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negotiations with the owners at SJGS.” Id. At p. 51. In other words, PNM needed the PRC to 

approve further coal investments at SJGS and didn’t want to “distract” the Commission with a 

question about the validity of further coal investment by its neighboring Four Corners coal plant 

at the same time. 

As a consequence of this determination of imprudence, rather than exclude all costs 

associated with Four Corners as the law requires,14 the Hearing Examiners decided that a “lesser 

disallowance might be reasonable in the context of a stipulation.” Id. At p. 68. They modified 

Paragraph 9 of the Revised Stipulation to reduce recovery not only from the cost of PNM’s SCR 

expenditures but also its expenditures in $58M other FCPP capital investments. 

NEE filed its Exceptions to Certification of Stipulation and its Consolidated Response to 

Exceptions, arguing that if the investments were imprudent, the law required that there be no cost 

recovery from ratepayers.15 As a result, on December 20, 2017, after reciting PNM’s intentional 

                                                
14 “The Hearing Examiners find the appropriate remedy for PNM’s imprudence in [] Four 
Corners [] is the disallowance of all costs with the investment and improvement.” 16-00276-UT, 
Certification of Stipulation, October, 31, 2017, p. 68. 
15 Philadelphia Elec. Co. v. Pennsylvania P.U.C., 61 Pa. Comm. Ct., 325, 433 A.2d 620 (Pa. 
Comm. Ct. 1991) (“unit may be properly excluded from a utility’s rate base if the investment in 
that unit is found to be a result of managerial imprudence occurring at the time the decision to 
invest was made.”) See also, Association of Businesses Advocating Tariff Equity v. Public Serv. 
Comm’n, 527 N.W.2d 533, 158 P.U.R.4th 431 (Mich. Ct. App. 1995); Appeal of Conservation of 
Law Foundation of New England, Inc., 507 A.2d 652, 127 N.H. 606 (N.H. 1986); In re Kansas 
City Power & Light Co., 1980 WL 642585, 38 P.U.R.4th 1 (Mo. P.S.C. 1980); Indiana-American 
Water Co., Inc. v. Indiana Office of Utility Consumer Counselor, 844 N.E.2d 106, 116 (Ind. Ct. 
App. 2006) (“While the utility may incur any amount of operating expenses it chooses, the 
Commission is invested with broad discretion to disallow for ratemaking purposes any excessive 
or imprudent expenditures.”); Pennsylvania Power & Light Co. v. Pennsylvania Pub. Util. 
Comm’n, 101 Pa. Comm. Ct. 370, 516 A.2d 426, 430 (Pa. Comm. Ct. 1986) (adjustments to a 
utility’s rate base required exclusion of  “a unit found to be a result of managerial misconduct.”); 
Entergy Gulf States, Inc. v. Louisiana Pub. Serv. Comm’n, 726 So. 2d 870 (La. 1999), Util. L. 
Rep. 26,708, 98-0081 (La. 1/20/99) (“When the Commission reviews a utility’s rates it is 
required to apply the ‘prudence’ standard.”  723 So. 2d at 873, citing Gulf States Util. Co. v. 
Louisiana Pub. Serv. Comm’n, 578 So. 2d 71, 85 (La. 1991). The Court explained that “[t]he 
utility must demonstrate that its decisions and actions are prudent in order to counterbalance the 
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omissions, failure to adhere to accepted utility practices, its misstatements, and obfuscations 

regarding its scheme to provide continued life-support to a failing FCPP at the expense of the 

New Mexico ratepayers, the PRC initially adopted the Hearing Examiners’ Certification of 

Stipulation but added sanctions on PNM.16  After Commissioner Lyons complained that the 

“lobbying” of the Commission had already begun, PNM moved for reconsideration of the PRC’s 

adoption of the Hearing Examiners’ finding of imprudence and associated recommendations.  On 

a 3-2 vote the PRC reversed itself and immediately granted PNM’s motion without any new 

evidence, largely approved the stipulation, withdrew the finding of imprudence and deferred 

consideration of that issue until PNM’s next rate case filing. On January 10, 2018, in the 

Commission’s Revised Order Partially Adopting Certification of Stipulation it stated: 

Notwithstanding the Certification’s findings supporting the conclusion that PNM 
acted imprudently in determining to continue its use of FCPP and assume further 
obligations under the renewed FCPP agreements requiring the installation of SCR 
and other additional capital investments in FCPP, the Commission acknowledges 
the Signatories’ arguments that the Stipulation and its benefits should be viewed 
as a whole and within the context of the Commission’s longstanding policies 
favoring settlement of cases.   

 

At, p. 22, ¶65.  

Furthermore,  

the benefits to ratepayers under the revised Stipulation were so significant that the 
Commission was justified in deferring, for the limited duration of the period that 
the revised stipulation will be in effect, a finding on the issue of PNM’s prudence 
in its continued participation and investment in FCPP until PNM’s next rate 
filing. 
 

Id., p. 23, ¶66. (emphasis supplied.) 

                                                                                                                                                       
monopolistic effects on ratepayers who do not have a choice about which company provides 
their utility service.” Id. at 873-74.)  
16 Ordering “a further inquiry into the full scope of potential further disallowances.” 16-00276-
UT, Order Partially Adopting Certification of Stipulation, December 20, 2017, p. 33, ¶112. 
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According to the PRC, a deferral would permit consideration of sanctions outside a 

settlement process and would provide “a full opportunity for the Commission to consider the 

necessity and scope of any remedy in light of PNM’s alleged imprudence.” Id. 

 The PRC concluded that in the future “administrative notice will be taken of the evidence 

on the issue of prudence admitted in the current proceeding.” Id. 

NEE appealed the Commission’s decision to the New Mexico Supreme Court in Case 

No. S-1-SC-36870, and argued that the imprudence determination should not have been reversed 

and the cost disallowance deferred.  All the parties answering NEE’s Brief in Chief 

acknowledged that the Commission Order would “suffice to protect ratepayers for the limited 

time that the Revised Stipulation would remain in effect before the need for any additional 

disallowances can be addressed.” (emphasis supplied.) Joint Response Brief of Albuquerque 

Bernalillo County Water Utility Authority, City of Albuquerque, Bernalillo County, and New 

Mexico Industrial Energy Consumers, 10/12/2018, p. 13. Answer Brief of Intervener – Appellee 

PNM, 10/12/2018, p. 10. NEE accordingly withdrew its appeal on behalf of ratepayers, banking 

on the vested rights and remedies, to challenge Four Corners expenditures in the next PNM rate 

case. 

Initially, PNM was scheduled to file its next rate case in 2019,17 but because of the 

Energy Transition Act cases postponed it to 2020. Then the Coronavirus hit and rather than file a 

general rate case PNM chose to file a “decoupling” petition in NM PRC Case 20-00121-UT.18 

Meanwhile, Four Corners coal has been included in rates ever since July 2016, when in 

October 2013 PNM made the decision to invest in and extend the life of Four Corners.19  As of 

                                                
17 16-00276-UT, Certification of Stipulation, October, 31, 2017, p. 175. (two years until PNM’s 
next rate case.)  
18 20-00121-UT, Petition for Approval of a Rate Adjustment Mechanism to Remove Regulatory 
Disincentives and Original Rider No. 52, May 28, 2020, p. 4, ¶7. 
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the date of this filing PNM’s imprudently procured Four Corners coal has been in rates for four 

years. If this Complaint is not investigated in a timely fashion, Four Corners will continue to be 

included in rates until at least July 2022, for a total of six years.20 Four years, let alone six years, 

can hardly meet the definition of “limited duration.” Putting an investigation off because PNM 

has chosen not to file a general rate case strips ratepayers of the right to have the PRC fulfill its 

prior obligation to consider the prudence of PNM’s investment in FCPP and to determine the 

appropriate associated disallowance, including the possibility of full disallowance. Pub. Serv. 

Co. of New Mexico v. New Mexico Pub. Regulation Comm’n, 2019-NMSC-012, 444 P.3d 460, ¶¶ 

8- 10, 21, 32, 39-42, 47, 52.  

VI. Current Situation: High Cost, Climate-Altering, Inefficient, and the Need to 
Hold Ratepayers Harmless for PNM’s Imprudent Investment in Four Corners 

 
13. According to PNM’s recent 10k filing, coal is its most expensive resource: 

The percentages  (on the basis of KWh) of PNM’s  generation  of  electricity,  including  
Valencia,  fueled  by  coal,  nuclear  fuel,  and  gas  and  oil,  and  the average costs to 
PNM of those fuels per MMBTU were as follows: 
 

 

 Coal  Nuclear  Gas and Oil  
 Percent of 

Generation 
 

Average 
Cost 

Percent of 
Generation 
 

Average 
Cost 
 

Percent of 
Generation 
 

Average 
Cost 

2019 44.2% $2.80 33.7%  $ 0.66 19.1%  
 

$1.35 

2018 44.7% $2.60 34.1% $ 0.58 18.5% $2.43 
 
https://www.pnmresources.com/~/media/Files/P/PNM-Resources/quarterly-results/2019/2019-
form-10k.pdf, page A-9.  
 

                                                                                                                                                       
19 “The October 2013 decision to extend PNM’s participation in Four Corners and the related 
decisions to pursue further capital improvements were not prudent.” 16-00276-UT, Certification 
of Stipulation, October 31, 2017, p. 28. 
20 20-00121-UT, Direct Testimony of Mark Fenton, p. 12. “PNM plans to file a rate case in mid-
2021, with new rates to be effective in July 2022. 
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14. Also according to PNM’s 10k filing,  

The generation mix for 2020, including power procured under PPAs, is expected to be  
41.9% coal, 31.9% nuclear, 13.1% gas and oil, and 13.1% from renewable 
resources, including solar, wind, and geothermal.21 
 
15. Further,  

“In late December 2013, a fifteen 
year coal supply contract for Four Corners, which began in July 2016, was executed.  
Since that time, certain amendments 
have been made to the contract including amendments to reduce annual take-or-
pay minimums and to change the annual contract period to end in May rather than 
in July of each year. None of these amendments have extended the contract beyond its  
July 2031 expiration. The contract provides for pricing adjustments over its 
term based on economic indices.”22  

 

Upon information and belief the PRC, intervenors, and the public is unaware what the cost 

implications due to the amendments are to ratepayers and if discovery were allowed, pursuant to 

an investigation into this complaint that information would be revealed. 

16. Coal is more expensive than renewables: On May 13, 2020, the New York Times 

ran a story entitled In a First, Renewable Energy Is Poised to Eclipse Coal in U.S.23 and stated 

that “Back in 2010, the average U.S. coal plant ran at about 67 percent of its capacity. Last year, 

that fraction dipped below one-half for the first time in decades and is slipping further this year.” 

According to the 2020 annual analysis released last week by Lazard, a financial advisory and 

asset management firm, the levelized cost of onshore wind generation has declined 2% over the 

past year to an average of $26/MWh, while the cost of utility-scale solar dropped 9% to an 

average of $31/MW. “[T]he cost of renewable energy continues to decline, certain technologies 

                                                
21 https://www.pnmresources.com/~/media/Files/P/PNM-Resources/quarterly-results/2019/2019-
form-10k.pdf, page A-9. 
22 Id. 
23 https://www.nytimes.com/2020/05/13/climate/coronavirus-coal-electricity-
renewables.html?smid=em-share 
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(e.g., onshore wind and utility-scale solar), which became cost-competitive with conventional 

generation several years ago on a new-build basis, continue to maintain competitiveness with the 

marginal cost of selected existing conventional generation technologies.”24  

In a 2019 Forbes article entitled The Coal Cost Crossover: 74% Of US Coal Plants Now 

More Expensive Than New Renewables, 86% By 2025 the author wrote: “Renewable energy has 

been beating coal on cost in many parts of the United States for years, but now we know exactly 

where coal is out of the money compared to renewables – and exactly how far coal generation is 

in the red. … The coal cost crossover raises serious questions for regulators and utilities as 

to why these coal plants should keep running unprofitably and at extra cost to consumers, 

instead of being replaced with new renewable energy generation.”25 

17.  On October 28, 2020, PNM announced that it was selling its 13% share of FCPP 

to Navajo Transitional Energy Co., in 2025.“There will be a $100 million benefit to customers to 

get out early,” PNM spokesman Ray Sandoval said.26 That begs the question about what 

assumptions PNM made in that statement: would ratepayers save even more money if we were 

held harmless for PNM’s investment in and life extension of FCPP if we didn’t have to pay for 

that dirty expensive coal now?  

18. Whether FCPP is used and useful is an outstanding issue. The equivalent 

availability factor of FCPP in 2019 was 78.2%,27 meaning that PNM can only count on this 

resource about ¾ of the time, and this is after the capital expenditure investment, known as 

                                                
24 https://www.lazard.com/perspective/levelized-cost-of-energy-and-levelized-cost-of-storage-
2020/ 
25 https://www.forbes.com/sites/energyinnovation/2019/03/26/the-coal-cost-crossover-74-of-us-
coal-plants-now-more-expensive-than-new-renewables-86-by-2025/#58b7777922d9 
26 https://www.santafenewmexican.com/news/local_news/pnm-in-talks-to-sell-its-share-of-
power-plant-to-navajo-nation/article_41636982-18ab-11eb-94c5-6327046be13f.html 
27 Id., page A-8. 
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“APS’ System Health Process” was installed.28 PNM would be hard pressed to show that Four 

Corners is used and useful given its inefficient and uneconomical service. 

19.  19.7% of New Mexican households live at the poverty level ($24,860 for a family 

of four per year).29  27% of children live below the poverty line.30 This places New Mexico 

second highest in overall poverty and highest in child poverty nationwide. Native American and 

Latinos make up the majority of the people facing poverty.31 New Mexico ranked 49th out of 50 

states for poverty. 19.7% of New Mexicans (400,000 out of 2.044 million New Mexicans)32 were 

already living below the poverty line, and many more New Mexicans were just making ends 

meet. The average annual income in New Mexico is only $25,257.33 A map by Inside Energy 

using census and federal energy data shows that energy expenditures breach 20-50 percent of 

household incomes in several parts of New Mexico, disproportionately hurting the poor.34 People 

of color and senior citizens are disproportionally affected by increased energy costs due to their 

                                                
28 PNM’s Vice President Chris Olson agreed that Four Corners needed serious capital investment 
to prop it up and keep it operational and that was before the large infusion of capital to improve 
its poor performance:  
 

“-- refers the reader to 47 and 48 of your Direct Testimony, talking about the capital 
expenditures required to -- to help this plant perform; right? You call it a -- APS’s system 
health process; right?  
A. Yes.  
Q. And so this system health process is $58 million dollars of capital expenditures in this 
case; right?  
A. Yeah. I don’t know if all those are specifically around improving the reliability. But 

there is certainly a substantial piece to improve the reliability portion.” 
16-00276-UT, TR., Olson, 8/15/17, pp. 1536-1537. 
29 https://talkpoverty.org/state-year-report/new-mexico-2018-report/ 
30 Id. 
31 Id. 
32 https://www.census.gov/quickfacts/NM. 
33  2018 Talk Poverty Report (New Mexico), available at https://talkpoverty.org/state-year-
report/new-mexico-2018-report/. 
34 https://www.theatlantic.com/business/archive/2016/06/energy-poverty-low-income-
households/486197/ 
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relatively low household incomes. If higher cost coal-generated electricity is authorized, many of 

our most vulnerable residents will be forced to make hard economic choices (i.e., whether to buy 

food, medicine, or keep the electricity on) that likely will cause long-term hardship.  

20. Before the COVID-19 pandemic hit many New Mexicans were already struggling 

to pay their utility bills and faced energy insecurity as utility shutoffs were standard practice. In 

2017 PNM sent customers 388,851 disconnect notices, and in 2018 PNM sent customers 365,027 

disconnect notices.35 Many PNM customers also receive federal energy assistance through the 

Low Income Home Energy Assistance Program (LIHEAP). In 2017, 19,992 PNM customers 

received LIHEAP and that number increased to 20,795 in 2018.36 In 2019, that number jumped 

to 25,586 PNM customers who received LIHEAP.37 The pandemic has deepened the economic 

crisis our communities face. At the end of June more than 1 in 4 New Mexicans was 

unemployed. New Mexico’s seasonally adjusted unemployment rate was 11.3 percent in August 

2020, up from 4.8 percent in the previous year. Compare this to the national unemployment rate 

of 8.4% in August. This reflects the loss of 70,500 jobs from both the private and the public 

sector. 38 That is 70,500 New Mexicans who are now wondering how they will survive from 

month to month, how they will feed their children, how they will keep paying rent or a mortgage.  

Minority and immigrant communities are suffering the most. A survey conducted by 

Somos Un Pueblo Unido in June 2020 with 480 Latino parents39 with at least one minor child 

                                                
35 Case Nos. 19-00018-UT/19-00195-UT, PNM’s 7th Supplemental Objections and Responses to 
NEE’s 1st Set of Interrogatories (Oct. 9, 2019), PNM response to NEE Interrogatory 1-34. 
36 Id, PNM response to NEE Interrogatory 1-97. 
37 According to discovery PNM produced in Case No. 20-00121-UT. 
38 NM Workforce Connection Economic Update, September 18, 2020. 
https://www.jobs.state.nm.us/gsipub/index.asp?enc=JdKtFhuODzQ+aO5C6MuCGQ== 
39 https://www.somosunpueblounido.org/june-30%2c-2020.html 
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painfully illustrates how the lack of federal relief for immigrant families is causing extreme 

economic distress. The sobering data points include:  

• 20% of Latino families in New Mexico have had someone in their household lose 
their job since COVID-19. 

• 48% had work hours cut, or their pay cut, but have kept their job. 
• 30% of Latino adults did not receive CARES Act stimulus payments. 
• 40% of Latino families did not receive any additional CARES Act payments for 

their children. 
• 36% of respondents who were laid off or who experienced a reduction of hours 

were ineligible for unemployment benefits. 
• Half of our families have less than $1,000 in savings for financial emergencies. 
• Nearly a quarter have less than $100 in savings. 
• One third have had trouble paying for their rent or mortgage. 

 

21. Available data from PNM demonstrates that in 2018 global warming pollution 

emissions data for FCPP is alarming and is as follows (compared to other PNM generation 

resources):40 

 

22. Despite the clear trend toward higher temperatures and more arid conditions 

across the Southwest,41 PNM continues to invest in resources that use vast amounts of water. 

                                                
40 19-00195-UT, PNM Exhibit NEE 1-19(12). 
41 The existence of a significant trend in climate toward warmer temperatures across the 
southwestern U.S. has been noted by many authors, looking at different specific areas or periods 

Afton Four 
Corners La Luz Lordsburg Luna Reeves Rio Bravo San Juan Valencia

 PNM Ownership
100%

 PNM Ownership
U4 - 13%; U5 - 13%

PNM Ownership
100%

 PNM Ownership
100%

PNM MW
U1 and U2 

11.65%

PNM Ownership
100%

PNM Ownership
100%

PNM Ownership
U1 - 50%; U4 -77.297%

Power Purchase 
Agreement

100%
NOx tons 48.2 619 0.93 3.3 13.0 287.7 50.0 4,436 19.7

NOx lb/MWH 0.12 1.28 0.14 1.30 0.077 2.95 0.41 2.78 0.38
SO2 tons 1.92 197 0.040 0.02 0.73 0.74 0.88 889 0.35

SO2 lb/MWH 0.005 0.407 0.006 0.007 0.004 0.008 0.007 0.56 0.01

CO2 short tons 379,389 1,096,444 7,979 3,591 145,231 146,366 169,616 4,126,140 68,653
CO2 lb/MWH 920 2,266 1,235 1,420 860 1,503 1,401 2,584 1,335

PM10  tons 25.0 36.5 0.2 0.4 3.8 9.0 5.9 67.9 9.3
PM  lb/MWH 0.06 0.076 0.031 0.14 0.02 0.09 0.05 0.04 0.18

CO tons 47.7 not available 0.1 1.9 4.9 29.8 1.6 3,276 5.7
CO lb/MWH 0.12 not available 0.017 0.73 0.03 0.31 0.01 2.05 0.11

Mercury pounds not applicable 1.84 not applicable not applicable not applicable not applicable not applicable 3.230 not applicable
Mercury lb/MWH not applicable 0.000002 not applicable not applicable not applicable not applicable not applicable 0.000001 not applicable

Jan-Dec
2018

2018 Year-to-Date Emissions Summary

PNM Exhibit NEE 1-19(12) 
Page 3 of 3
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PNM acknowledges the risk of drought “which could potentially affect the plants’ water 

supplies” in its 10K to the Securities and Exchange Commission yet it hasn’t shared those 

economic and environmental vulnerabilities with the Commission.42 FCPP consumes 

622,448,620 gallons of water per annum.43 FCPP consumes 643 freshwater gallons per/MWh, 

the highest of any of its resources, except the Reeves gas plant.44  

23.  This Complaint is particularly focused on whether it is prudent for PNM to 

continue to invest in and expend capital expenditures at FCPP and expect recovery from 

ratepayers given the purchase cost and liability risks versus the availability of other less costly 

resources without similar risk exposure. Although the Commission promised ratepayers could 

revisit the imprudence of PNM’s investment in and life extension in FCPP and the 

associated cost disallowance, that keeps being put off. We can’t continue to rely on the 

financial can being kicked down the road because that means higher costs are foisted on the most 

vulnerable, while PNM’s senior management and shareholders are immunized from their 

imprudent decisions – this has the most inequitable impact. Time is of the essence: in order to 

accommodate the due process protections of PNM ratepayers, Complainants and the public, the 

Complaint should be docketed, PNM should be required to answer the Complaint, discovery 

                                                                                                                                                       
of time (e.g. New Mexico Environment Department 2005; Watkins et al. 2006; Gutzler and 
Robbins 2011; Melillo et al. 2014). A statewide average of observed annual-average 
temperature, derived from weather stations across New Mexico, was found to have risen about 
2°F over the past half century. (New Mexico Universities Working Group, 2015). In New 
Mexico Climate Division 6, which includes the eastern slopes of the Sandia Mountains, the 
temperature in the spring and summer months has risen somewhat faster, and is now about 3°F 
warmer than in 1970. Drought indices are sensitive to both temperature and precipitation, and 
indicate that droughts and surface dryness are increasing in magnitude due to warming 
temperatures (Gutzler and Robbins, 2010). The established trend of more severe droughts and 
surface dryness is expected to continue at increasing rates for the foreseeable future. 
42 PNM 10K, Mar 01, 2019, (p. A-19). 
43 19-00195-UT, PNM Exhibit NEE 1-19(11) 
44 Id. 
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should begin, a Hearing Examiner assigned and a procedural schedule established in time to 

protect against PNM’s imprudence, wasteful expenditure, and environmental and economic 

injustice. To do otherwise, will result in “unfair, unreasonable, and unjust rates.”45 

VII. Public Interest 

24.  Agency decision-makers must identify and understand the environmental effects 

of proposed actions, and they must inform the public of those effects so that it may “play a role 

in both the decisionmaking process and the implementation of [the agency’s] decision.” 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 

On March 19, 2018, the Hearing Examiner rejected PNM’s AMI project finding that 

there was “no net public benefit,46 no evaluation of alternatives47 and [it was not in] the public 

interest.48” Case No. 15-00312-UT, pp. 81-84; pp.102-104; p.110. (The Commission 

unanimously approved of the Recommended Decision on April 11, 2018.) The Commission’s 

decision in the AMI case and its “public interest” scope is consistent with Sierra Club v. FERC, 

867 F.3d 1357, 1368 (D.C. Cir. 2017) where the Court held that FERC failed to meet the “public 

benefit” test because the agency did not factor health and environmental risks into resource 

procurement decisions and without the agency’s consideration of these environmental 

consequences it cannot be said that the agency engaged in “reasoned decision-making.” The 

                                                
45 NMSA 1978, § 62-10-1. 
46 Citing public opposition and the need for public input “before coming to the Commission for 
approval of a project.” p.81 
47 At p. 104: “The failure to evaluate alternatives prevents the Commission from determining that 
PNM’s plan is the most cost effective option of feasible alternatives.” 
48 The Hearing Examiner addressed health concerns and suggested consideration of an opt-out 
provision to address those concerns. (At p. 109: “Such accommodations may be desirable to 
minimize health risks to customers and address the needs and preferences of PNM's customers.)  
The Hearing Examiner also included the impact of jobs as a public interest consideration.  
Pp.110- 111. (“One of the reasons for this slow growth is that New Mexico has not provided the 
employment opportunities found elsewhere. Crane (7/15/2016). p. 27.”)  
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Court found that the failure to review the climate-change impacts was “significant enough to 

undermine informed public comment and informed decision-making.” 

25. Indeed, the public believes that there are more cost effective and more 

environmentally friendly energy resources than coal; the overwhelming majority of New 

Mexican voters believe that we should procure as much of our electricity from wind and solar as 

possible. 1080 voters in New Mexico were polled from January 15-17, 2019, by the polling firm, 

Change Research. The following highlights key findings from the survey: 

• New Mexicans want to maximize renewable energy production and use. 81% of 
the people polled agree with the statement that “we should produce electricity 
from wind and solar as much as possible.” 

• A significant majority of voters believe that New Mexico should produce 
electricity using 100% renewable energy sources, such as solar and wind, in the 
future. Nearly three-fourths (72%) agree with this while just 25% disagree. 

• Voters believe that renewable energy is a high-tech industry that generates high 
paying jobs and that it is less expensive to produce electricity from renewable 
energy such as wind and solar than from fossil fuels such as coal, oil, and natural 
gas. 

Public opposition and shielding shareholders from risk to a preferred utility course of 

procurement have been cited as factors for PRC consideration when evaluating the acquisition of 

a particular resource. 13-00390-UT, Certification of Stipulation, 4/8/2015, pp. 65-110;49 Case 

No. 15-00312-UT, Recommended Decision, 3/19/2018, p. 79, unanimously approved by Final 

Order, 4/11/2018.50  

VIII. Requested Remedies 

26.  Complainant requests the following remedies: 

a) PNM be required to demonstrate that PNM’s investment in and life extension of 

                                                
49 “Fundamental to the Commission’s review … is whether the evidence is sufficient to 
determine whether the [procurement] will produce net benefits for the public.” (At p. 67.)  
50 “The Commission should consider the extent of any public opposition, the extent to which 
PNM’s justifications are not clearly demonstrated, and the extent to which any uncertainties will 
impact the public interest and create unreasonable risks for ratepayers.” 
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FCPP was prudent; and 

b)   If, PNM’s investment in and life extension of FCPP is deemed imprudent that 
ratepayers be held harmless, and that all cost recovery from ratepayers effective 
10/30/2020 and going forward be denied, which is to include and effect all 
associated cost disallowances (including, but not limited to, any pollution 
controls, capital expenditures associated with reliability improvements, take or 
pay coal contracts, and any and all other post July 2016 capital expenditures.)51; 
and 

c)  All carrying charges cease to accrue effective 10/30/2020. 

IX. Conclusion 

27. The continued life extension and reinvestment in FCPP is not the “the most cost 

effective resource among feasible alternatives” and the associated decommissioning risk could 

potentially cost ratepayers hundreds of millions of additional dollars if the PRC grants full cost 

recovery from ratepayers despite PNM’s imprudent and unjust business decisions. 

PNM must only continue FCPP investment if it is cost effective and the quality is 

equivalent to those resources that minimize environmental impacts. NMSA 1978, § 62-17-10; 

§17.7.3.6, §17.7.3.9.F (1), and  §17.7.3.9.G (1) (2) (3) NMAC. PNM must prove that going 

forward it’s continued reliance on FCPP is superior to other resources by demonstrating via a 

contemporaneous financial analysis, risk evaluation, and an alternative resource evaluation, is 

consistent with the reasonable standard of care in the utility industry and regulatory principles 

and practices. 

                                                
51 Akin to the NM Supreme Court Order of December, 12, 2016, in S-1-SC-36115, Pub. Serv. 
Co. of New Mexico v. New Mexico PRC, 2019-NMSC-012, 444 P.3d 460, (regarding the 
imprudent acquisition of nuclear by PNM), ratepayers be held harmless for the imprudent action 
of utility management not made in good faith: “if any aspect of the appeal pending before this 
Court is successful in a way that results in ratepayers having been overcharged, it is the Court’s 
intent to request that PNM reimburse ratepayers for amounts overcharged.” 
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28. For the reasons set forth herein, the relief requested in this Complaint is necessary 

to protect Complainants’ interests as PNM customers and New Mexicans and for the 

Commission to carry out its statutory duties under NMSA §§ 8-8-4. A and B(7) and (10), 62-6-

4.A, 62-3-3.H, 62-8-1, 62-8-7 and 62-10-1, and the Commissions’ rules, to protect the interest of 

the common good. 

29. The factual allegations in this Complaint are true and correct to the best of the 

belief of Complainants as indicated by the signature of their lawyer, below. 

WHERERFORE, on behalf of the New Energy Economy, we respectfully request this 

regulatory agency open a docket to investigate, pursue discovery, and continue regulation to 

determine if PNM’s FCPP investment is a net public benefit, the most cost effective resource 

among feasible alternatives, and is in the public interest. Time is of the essence because there is 

plentiful evidence that continued investment is deleterious to ratepayers’ economic and 

environmental interests and will have significant negative societal consequences. If it is not 

prudent for PNM to continue FCPP investment then PNM needs to hear from this body 

unequivocally. Given the current available information, the overwhelming consensus is that it is 

imprudent for PNM to rely on and invest in FCPP for ratepayers because of high electricity 

costs, precarious cost risk exposure: including, but not exclusively, radioactive and toxic coal ash 

waste, extremely costly ongoing capital expenditures, exceedingly high consumptive water usage 

(in a time of severe drought), little social benefit, and significant decommissioning risk. The 

PRC has a legal and moral obligation to act to protect the public and investigate if PNM’s 

continued energy dependence on FCPP for ratepayers is prudent and will result in rates that are 

just, reasonable and in the public interest.  

Public protection is at the heart of the Complaint.  
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In accordance with Commission rules and applicable law, Complainants respectfully 

request that the Commission:  

(i)  cause a copy of this Complaint to be served on PNM accompanied by a notice 

from the Commission in accordance with its rules calling on PNM to answer this Complaint; 

(ii)  upon PNM’s filing of its answer to the Complaint, find that the Commission has 

jurisdiction over the matters addressed herein and that probable cause exists that the Commission 

pursue discovery; and 

(iii)  set further proceedings on the Complaint that permit discovery by Complainants 

and all interested parties and designate a Hearing Examiner to preside over the matters addressed 

in the Complaint with a procedural schedule to address PNM’s continued investment in and life 

extension of FCPP; and 

(iv) require PNM to provide a transparent cost/benefit analysis including a risk analysis 

by an unrelated professional, including in-depth narrative explanation, and alternatives 

assessment that the company must use to determine if  continued investment in and life extension 

of FCPP is in the public interest and results in fair, just and reasonable rates.  

Respectfully submitted this October 30, 2020. 

New Energy Economy,  
 
 
_________________________        
Mariel Nanasi, Esq. 
600 Los Altos Norte St. 
Santa Fe, NM 87501-1260      
(505) 469-4060      
mariel@seedsbeneaththesnow.com 
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