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Background and Experience 1	
 2	
Q.  Please state your name and business address.  3	

A.  My name is Christopher Sandberg, and my business address is 2324 14th St. SE, Rio 4	

Rancho, NM 87124.  5	

Q.  On whose behalf are you testifying in this proceeding?  6	

A.  I am testifying on behalf of New Energy Economy (“NEE”). 7	

Q.  Please summarize your educational and professional background.   8	

 A. I have a Bachelor’s Degree from Macalester College, and Juris Doctor degree from 9	

the University of Minnesota School of Law. I attended the annual Regulatory Studies 10	

Program taught at the College of Social Science at Michigan State University under the 11	

auspices of the Institute of Public Utilities and the National Association of Regulatory 12	

Utility Commissioners. As an attorney licensed in Minnesota, I took a minimum of 45 13	

hours of Continuing Legal Education courses each three-year period. 14	

For over 20 years, I taught at the undergraduate, graduate, and law school levels, 15	

presenting classes on regulatory policy and legal issues in telecommunications, online 16	

privacy issues, intellectual property law, alternative dispute resolution, non-17	

incorporated business entities, and contract drafting. I have also taught accredited 18	

Continuing Legal Education courses. 19	

I worked for the Minnesota Public Utilities Commission and as an Assistant Attorney 20	

General in the Minnesota Attorney General’s Office for 10 years. In those positions, I: 21	
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managed the Minnesota Public Utilities Commission’s rulemaking program, including 1	

the first issuance of state rules under the Public Utilities Regulatory Policy Act and the 2	

first Cold Weather Rule barring winter disconnections; 3	

• trained local energy assistance program staff on integrating the Cold Weather Rule 4	

with LIHEAP processes; 5	

• created and maintained the first manual analyzing and summarizing MPUC policy 6	

and precedent; 7	

• reviewed witness testimony in utility rate cases and advised the Commission on 8	

record evidence; 9	

• testified on the Commission’s behalf in a power line routing matter; 10	

• represented Minnesota’s general public advocate on utility matters before the MPUC 11	

and advanced that client’s policy goals; 12	

• analyzed witness testimony and cross-examined witnesses in contested cases before 13	

the MPUC; 14	

• represented Minnesota’s Energy Issues Intervention Office in electric and gas utility 15	

matters before the Federal Energy Regulatory Commission and on appeal in Federal 16	

Courts; 17	

• obtained millions of dollars in rate relief for Minnesota in an FERC proceeding against 18	

Northern Natural Gas; and, 19	

• appeared before the Kansas Corporation Commission on policy and legal issues 20	

surrounding infill well drilling. 21	
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• After leaving State service, I was an associate and partner in a top-25 Minnesota law 1	

firm, where I lead the Firm’s Utilities and Technology Law practice area, emphasizing 2	

regulatory issues, business development, administrative law, and civil litigation. 3	

Among other matters, I represented: 4	

• what is now the Midcontinent Independent System Operator in proceedings to certify 5	

new transmission facilities for wind power development and system 6	

capacity/reliability upgrades; 7	

• a taconite processing company in a dispute over which electric local distribution 8	

company would provide service to that company’s new production facility; 9	

• the largest Minnesota county in a lengthy dispute over ownership of renewable 10	

energy credits; 11	

• two Minnesota counties in a proceeding regarding power from a hydroelectric facility; 12	

and,  13	

• parties seeking certification as CLECs in Minnesota and 30 other states. 14	

I also served as a member of two statewide task forces developing public policy on key 15	

issues—the Minnesota Information Policy Task Force and the Minnesota Government 16	

Information Access Council. 17	

A resume of my relevant educational and business experience is attached as Exhibit 18	

CKS - 1. 19	

Q. Have you appeared as a witness before? 20	

A. I have not appeared before the New Mexico Public Regulation Commission in any 21	

prior matters.  22	
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I have testified as a witness in Minnesota: 1	

• before an Administrative Law Judge conducting a hearing on a power line siting 2	

matter; 3	

• before an Administrative Law Judge conducting a hearing on changes to the rules of 4	

practice of the Minnesota Public Utilities Commission; 5	

• before a committee of the Minnesota Legislature on changes to the Data Practices Act; 6	

and, 7	

• before a committee of the Minnesota Legislature on funding for the Minnesota Public 8	

Utilities Commission. 9	

Q. Why are you qualified to present your testimony in this matter?  10	

 My educational background includes course work in administrative law and policy, 11	

and my subsequent training has focused on utility issues.  12	

My 38 years of practice in legal and policy matters at the state and Federal level has 13	

given me a broad and deep understanding of the issues surrounding PNM’s filing in 14	

this matter. Working with witnesses in all aspects of utility ratemaking—revenues, 15	

expenses, rate of return, rate base, and rate design—has provided me with the 16	

substantive basis for the issues I will address in this testimony. Finally, working as lead 17	

counsel for the state agency charged with advancing the public interest in utility 18	

matters at both the state and Federal levels gave me a deep understanding of often-19	

complex process of developing and implementing public policy related to utilities. 20	
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Q. Are you appearing here as counsel for NEE?  1	

A. No. Upon retiring from my law firm in 2017, I took non-practicing status with the 2	

Minnesota Supreme Court, and in 2019 allowed my Minnesota licensure to lapse. The 3	

Minnesota Supreme Court has granted my Petition to Resign from admission to 4	

practice. I have not sought attorney registration in New Mexico. My appearance here is 5	

as a factual and policy witness, recognizing that the boundary between public policy 6	

and legal issues is often quite fuzzy in utility matters. 7	

Executive Summary 8	
 9	

I have read PNM’s Application for Approval of a Rate Adjustment Mechanism to 10	

Remove Regulatory Disincentives and Original Rider No. 52, and the accompanying 11	

direct testimony of PNM’s witnesses, filed on May 28, 2020, the Motions to Dismiss and 12	

Responses thereto, the Bench Requests, and relevant PNM discovery responses. Based 13	

upon my review, I believe that PNM’s proposed Adjustment Mechanism should not be 14	

approved by the New Mexico Public Regulatory Commission (“the Commission”) as 15	

requested by PNM as a rider imposed on the Residential and Small Power Classes of 16	

PNM’s retail customers. 17	

The key parts of my opinion are as follows: 18	

 •the statute under which PNM’s Adjustment Mechanism depends would not 19	

withstand court review; 20	

 •the Adjustment Mechanism has not been justified as necessary by PNM; 21	
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 •the Adjustment Mechanism is flawed to a degree making Commission approval 1	

inappropriate; 2	

 •the Adjustment Mechanism violates sound regulatory policy because it violates the 3	

prohibitions against retroactive ratemaking and piecemeal ratemaking, and because it 4	

attempts to ignore court direction on the manner in which such requests must be 5	

heard; 6	

 •the Adjustment Mechanism would impose costs on (and award benefits to) the wrong 7	

customers; 8	

 •implementation of the Adjustment Mechanism as PNM seeks is barred by PNM’s 9	

settlement agreement in a prior matter;  10	

 •the Adjustment Mechanism is not advantageous for PNM’s residential customers and 11	

thus does not fairly balance ratepayer and investor interests; and, 12	

 •consideration of PNM’s Adjustment Mechanism in this proceeding would violate due 13	

process principles. 14	
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PNM’s Proposal Should Not Be Approved by the Commission 1	
 2	

Q. Have you read and studied PNM’s filing in this Docket? 3	

A. Yes. I have reviewed PNM’s witnesses’ testimony, their exhibits, and relevant PNM 4	

discovery responses. 5	

Q.  What has PNM asked the Commission to do in this filing? 6	

A. PNM has asked the Commission to establish a mechanism under which PNM would 7	

be insulated in the future from changes in the economy, customer preferences, 8	

technology, and the need for centrally-generated electric power, by approving its 9	

“decoupling” plan and associated ongoing changes in the rates paid by its residential 10	

and small business customers. “Decoupling addresses the phenomenon of declining 11	

usage per customer, which tends to drive recurrent general rate case filings when fixed 12	

cost recovery does not match what was previously approved.” Direct Testimony of 13	

Mark Fenton at 1. 14	

Q. Does that claim comport with basic regulatory principles? 15	

A. No. At a fundamental level, the view of utility regulation which PNM advances as 16	

the starting point for its request is wrong. Utility commissions do not “authorize[] fixed 17	

costs per customer” and do not “approve[]” those costs “for recovery.” Rather, utility 18	

commissions determine a utility’s overall revenue requirement, which is based upon 19	

“(1) determination of the costs of the operation, (2) determination of the rate base which 20	

is the value of the property minus accrued depreciation, and (3) determination of the 21	

rate of return.” Hobbs Gas Co. v. N.M. Pub. Serv. Comm’n, 616 P.2d 1116, 1118.  In the first 22	

phase of a rate proceeding, “the Commission determine[s] the 23	
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total revenue requirement, which is the amount of money that will (1) cover [the 1	

utility]’s operating costs and (2) ‘provide an opportunity to earn a reasonable rate of 2	

return on the property devoted to the business.’" Attorney Gen. v. New Mexico State Corp. 3	

Comm'n, 909 P.2d 716 at ¶5 (S. Ct. 1995) (citation omitted.) 4	

It is upon that overall revenue requirement that rates are built. “The dominant issue 5	

concerning [the utility] was settled when the Commission ruled that the Company was 6	

entitled to $12,900,000 per year in additional revenue. This was the most critical part of 7	

the decision-making process; from there it simply became a question of how the 8	

increased revenue load was to be apportioned among the customers of [the utility].” 9	

Mountain States Tel. & Tel. Co. v. New Mexico SCC, 90 N.M. 325, 333, 563 P.2d 588 (S. Ct. 10	

1977)  11	

Under a future test year approach as has been used for PNM’s general rate cases, rates 12	

are set based upon projections of future customer numbers and usage, so that those 13	

rates give the utility a reasonable opportunity to collect its revenue requirement from its 14	

customers. There is never a guarantee that the utility will collect exactly the 15	

commission-set revenue requirement; it may collect more or it may collect less. Given 16	

the multitude of projections and assumptions used in a future test year analysis, it is 17	

virtually impossible that a utility will earn exactly the Commission-approved revenue 18	

requirement in a future operating period. 19	

PNM’s assertion that there has been “fixed cost recovery” previously approved by the 20	

Commission is simply not true. In Case No. 15-00261, the Hearing Examiner 21	
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recommended a total revenue requirement for PNM, and did not recommend any level 1	

of “fixed cost recovery” from specific PNM’s ratepayers. To the contrary, she found 2	

“The amount of revenue increase to allocate to the Residential Class is a judgment call 3	

based on the authorized revenue requirement. See Mountain States Tel. & Tel. Co. v. New 4	

Mexico State Corp. Comm’n, 1977-NMSC-o32, ¶ 65, 90 N.M. 325 (“Determining the level 5	

of subsidies, if any, is a Commission function.”). PNM’s proposal to apply upper and 6	

lower bands to the amount of revenue to be allocated among customer classes should 7	

be adopted. It is a practical way to ensure that no class or classes suffer rate shock from 8	

a rate increase. It is a recognition of ‘fairness’ as a restraint ‘against the unqualified 9	

acceptance of general principles of ratemaking based on considerations of maximum 10	

economic or social efficiency.’ Bonbright 192.” Recommended Decision, Case No. 15-00261-11	

UT, Aug. 4, 2018, at 216 (emphasis added.) The Commission adopted that 12	

recommendation in its Final Order Partially Adopting Corrected Recommended Decision, 13	

Sept 28, 2016. 14	

In this filing, PNM is trying to convert what the Commission has actually done—15	

provide it with a reasonable opportunity to collect an overall level of revenues—into a 16	

device that ensures exact collection of one part of the costs of service that go into its 17	

overall revenue requirement. That would amount to revenue security beyond what is 18	

permitted from a regulatory perspective. 19	
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Q. Why is that improper from a regulatory policy perspective? 1	

A. In their direct testimony, PNM’s witnesses carefully avoid addressing the question of 2	

whether PNM has actually been over-collecting or under-collecting what PNM 3	

describes as its total “fixed cost” revenues authorized in its 2015 general rate case. 4	

Rather, there are generalized assertions about future possibilities: 5	

Consequently, the rate case that PNM is forgoing would have requested a 6	
revenue increase larger than the revenue shortfall that PNM is estimating would 7	
be recovered through this decoupling mechanism in 2021. This shortfall results 8	
from the systematic under-recovery of fixed cost investments resulting in no 9	
small measure from the residential and small commercial rate design.… 10	
Implementing decoupling on January 1, 2021 provides assurance that at least the 11	
2015 investment levels authorized for residential and small commercial cost of 12	
service will be realized…  13	

Fenton Direct at 11-12 (emphasis added.)  14	

Similarly, “In the current instance, the concern is that a drop in usage will result in an 15	

under-recovery of the network’s fixed cost harming both customers and PNM.” Direct 16	

Testimony of Lauren Azar at 2 (emphasis added.) And, “PNM’s proposed rider 17	

establishes procedures that will permit PNM to recover (in the event of an under-18	

collection) or credit (in the event of an over-collection) the difference between the 19	

authorized fixed costs per customer approved for recovery by the Commission in 20	

PNM’s last litigated rate case…” Direct Testimony of Stella Chan at 2 (emphasis added.) 21	

As discussed later in my testimony, the assertion that there will be declines in sales and 22	

revenues to the Residential Class has not been borne out in PNM’s actual operations in 23	

2020. 24	

  25	
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PNM’s Request Is Based Upon A Statute Which Is Constitutionally Flawed 1	
 2	
Q. What is wrong with PNM’s request from a constitutional perspective? 3	

A. The suggestion that in the future PNM will want to adjust rates to compensate for a 4	

declining demand for its services does not support the current imposition of a new rate 5	

design which has numerous flaws. The mere fact that PNM may at some time in the 6	

future be selling less electricity than it has in the past is not a basis for regulatory relief. 7	

There is no constitutional basis for automatic relief for a company whose services are no 8	

longer needed at the level they were in the past.  9	

When it reviewed the claims of a street railway company that it was entitled to keep its 10	

fare at seven cents when the Railroad Commission of California had, on its own motion, 11	

reduced the fare to six cents after a hearing, the U.S. Supreme Court declined to compel 12	

the regulatory relief the company sought: 13	

The due process clause has been applied to prevent governmental destruction of 14	
existing economic values. It has not and cannot be applied to insure values or to 15	
restore values that have been lost by the operation of economic forces. 16	

… 17	

 [I]f there were no public regulation at all, this appellant would be a particularly 18	
ailing unit of a generally sick industry. The problem of reconciling the patrons' 19	
needs and the investors' rights in an enterprise that has passed its zenith of 20	
opportunity and usefulness, whose investment already is impaired by economic 21	
forces, and whose earning possibilities are already invaded by competition from 22	
other forms of transportation, is quite a different problem. . . . 23	

Market Street Railway Co. v. Railroad Commission of California, 324 U.S. 548, 549. 554 (1945.) 24	

Assuming for the sake of argument that PNM is correct and it will sell less electricity in 25	

the future than it has in the past, that is not a sufficient basis for the sort of 26	
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extraordinary relief it seeks here when it has no constitutional right to maintain a 1	

particular level of revenues.  2	

Q. Please explain. 3	

A. Regulated utilities, including PNM, are entitled to a reasonable opportunity to 4	

recover their prudently-incurred costs. “The ratemaking process under the [Natural 5	

Gas] Act, i.e., the fixing of "just and reasonable" rates, involves a balancing of the 6	

investor and the consumer interests. Thus, we stated in the Natural Gas Pipeline Co. case 7	

that ‘regulation does not insure that the business shall produce net revenues.’ 315 U.S. 8	

590.” Federal Power Commission et al v. Hope Natural Gas Co., 320 U.S. 591, 603 9	

(1944)(emphasis added.)  That overarching standard – that a utility has an opportunity, 10	

not a guarantee of earning its revenue requirement – is understood throughout the 11	

regulatory community. 12	

“[C]ommissions are supposed to set rates that provide utilities an opportunity to earn a 13	

reasonable rate of return of and on prudent investments, and recovery of reasonable 14	

expenses…” Lazar,  supra, at 47. “Traditional ratemaking refers to the application of 15	

cost-of-service methods for setting rates that determine the utility’s authorized of 16	

return. Features of this method include: (a) new rates remains fixed until the 17	

commission approves new rates after a comprehensive rate case; (b) the utility has a 18	

reasonable opportunity to earn its authorized rate of return; (c) rates only reflect 19	

prudent and efficient utility costs…” “Future Test Years - Challenges Posed for State Utility 20	

Commissions”, Costello, National Regulatory Research Institute Briefing Paper No. 13–08 21	

(July 2013) at fn. 4 (emphasis added.)  22	
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“The Commission sets the authorized rate of return on capital. Setting an authorized 1	

rate of return does not mean that the utility is guaranteed to earn that rate of return. 2	

Rather, the authorized rate of return is merely a target estimate. The Commission sets 3	

retail prices sufficient to provide a reasonable opportunity for the utility to earn its 4	

overall revenue requirement including that target return.” “An Introduction to Utility 5	

Cost of Capital”, California PUC Policy & Planning Division (April 18, 2017) at 3 6	

(emphasis added.)  7	

The New Mexico Supreme Court has adopted that same standard for utilities regulated 8	

by the Commission. “Once the Commission determines a utility's revenue requirement, 9	

including a reasonable rate of return, it establishes a rate structure that provides the 10	

utility a reasonable opportunity to recover its revenue requirement and that fairly 11	

distributes just and reasonable rates between different classes of ratepayers. See 12	

Mountain States, 90 N.M. at 333, 563 P.2d at 596.” In Re Petition of PNM Gas Services, 1 13	

P.3d 383, 412 (2000) (emphasis added.) 14	

If adopted, PNM’s decoupling proposal would stand that fundamental principle on its 15	

head, and change the opportunity to earn a revenue requirement into the guarantee of 16	

net revenues that was barred by the U.S. Supreme Court in Hope. That is not a result the 17	

Commission should sanction. 18	

Q. How does PNM say it can seek the relief it wants here? 19	

A. The sole basis for PNM’s request is a 2019 amendment to the Efficient Use of Energy 20	

Act (“EUEA.”)  21	
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PNM’s entire filing is based upon a specific provision in the 2019 amendments to the 1	

EUEA. That provision states that the Commission, “shall… remove regulatory 2	

disincentives through the adoption of a rate adjustment mechanism that ensures that 3	

the revenue per customer approved by the commission in a general rate case 4	

proceeding is recovered by the public utility without regard to the quantity of electricity 5	

actually sold by the public utility subsequent to the date the rate took effect….[and] not 6	

reduce a utility's return on equity based on approval of a disincentive removal 7	

mechanism or profit incentives pursuant to the Efficient Use of Energy Act.” 62-17-5 8	

F(2) - (4) (emphasis added.) 9	

Q. Is that provision consistent with constitutional standards? 10	

A. No. First, on its face, that provision attempts to overturn the constitutional standards 11	

the U.S. Supreme has set out by changing New Mexico regulation into an insurance 12	

policy for regulated monopolies like PNM. “[R]egulation does not insure that the 13	

business shall produce net revenues, nor does the Constitution require that the losses of 14	

the business in one year shall be restored from future earnings by the device of 15	

capitalizing the losses and adding them to the rate base on which a fair return and 16	

depreciation allowance is to be earned. The deficiency may not be thus added to the 17	

rate base, for the obvious reason that the hazard that the property will not earn a profit 18	

remains on the company in the case of a regulated, as well as an unregulated, business.” 19	

FPC v. Natural Gas Pipeline Co., 315 U.S. 575, 590 (1942)(emphasis added, citations 20	

omitted.) This insurance is at the core of PNM’s request: taking what it defines as losses 21	
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in one year and recovering them by a combination of rate increases and additions to 1	

capital on which it will earn a return in future periods.  2	

Witness Fenton used the vague term, “regulatory asset” to describe what PNM will 3	

obtain in addition to immediately increased rates. Fenton Direct at 17-18. That is 4	

another term for “addition to rate base on which PNM will earn a return.” The 2019 5	

amendment attempts to ignore the constitutional bar on that very practice, and to make 6	

it possible for PNM to seek to be made whole plus a return, when its business is 7	

declining due to external forces. The legislature cannot statutorily create a right where 8	

the constitution prescribes a completely opposite regulatory compact between utilities 9	

and customers. 10	

Even more problematic, the provision appears to want to bar the Commission from 11	

doing exactly what it must do to meet the requirements of the Fourteenth Amendment 12	

as interpreted by the United States Supreme Court: include in its rate of return 13	

determinations a complete assessment of the risks faced by the utility. That requirement 14	

was explained by the Supreme Court in two seminal cases, Bluefield Water Works & 15	

Improvement Company. v. Public Service Commission of West Virginia, 262 U.S. 679 (1923), 16	

and Federal Power Commission v. Hope Natural Gas Company, 320 U.S. 591 (1944).  17	

Q. What do you understand that requirement to be? 18	

A. I understand it, in Bluefield the Court set out the core requirement: 19	

A public utility is entitled to such rates as will permit it to earn a return on the 20	
value of the property which it employs for the convenience of the public equal to 21	
that generally being made at the same time and in the same general part of the 22	
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country on investments in other business undertakings which are attended by 1	
corresponding risks and uncertainties; but it has no constitutional right to profits 2	
such as are realized or anticipated in highly profitable or speculative ventures. 3	
The return should be reasonably sufficient to assure confidence in the financial 4	
soundness of the utility and should be adequate, under efficient and economical 5	
management, to maintain and support its credit and enable it to raise money for 6	
the proper discharge of its duties. 7	

Bluefield, 262 U.S. at 692-3 (emphasis added). 8	

And I understand that the Court elaborated on that requirement in Hope: 9	

[T]he fixing of “just and reasonable” rates, involves a balancing of the investor 10	
and consumer interests.... From the investor or company point of view it is 11	
important that there be enough revenue not only for operating expenses but also 12	
for the capital cost of the business. These include service on the debt and 13	
dividends on the stock..... By that standard the return to the equity owner should 14	
be commensurate with returns on investments in other enterprises having 15	
corresponding risks. That return, moreover, should be sufficient to assure 16	
confidence in the financial integrity of the enterprise, so as to maintain its credit 17	
and attract capital. 18	

Hope, 320 U.S. at 603 (emphasis added). 19	

Q. How have the Court’s decisions in those cases been applied in regulating utilities? 20	

A. In my experience, the core teaching of Hope and Bluefield is that a regulated utility 21	

such as PNM is only entitled to rates which are based upon a rate of return which is 22	

equal to the rate of return being realized by other businesses with similar “risks and 23	

uncertainties” and which have “corresponding risks.” That balancing of risk and 24	

reward (through allowed rates of return) is the consistent policy I have seen state utility 25	

commissions apply. Witnesses in rate cases—for the utility, for public advocates, and 26	

for categories of users—present evidence and offer their opinions on the question of 27	
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what companies of similar risk are earning for a rate of return, and how the rate of 1	

return for the filing utility should be set to achieve a parallel result. 2	

Q. Do you know why that has been so consistently adopted? 3	

A. I am used to state commissions explaining that the risk-based standard is necessary 4	

to meet the requirements of the Fourteenth Amendment as explicated in Hope and 5	

Bluefield that a utility receive a “fair return” on its property devoted to the public 6	

convenience. 7	

Utility observers also recognize the Court’s decisions as being universally applicable to 8	

utility regulation. “Regulated utilities are also entitled to earn a fair and reasonable rate 9	

of return on their capital investments. This principle was established in another 10	

landmark U.S. Supreme Court case, Bluefield Water Works and Improvement Co. v. Public 11	

Service Commission of West Virginia (“Bluefield”), 262 U.S. 679 (1923).” Utility Rates: Fair, 12	

Just and Reasonable, John Wolfram, Principal, Catalyst Consulting LLC 13	

(http://www.catalystcllc.com/articles/utility-rates-fair-just-and-reasonable/, retrieved 14	

July 13, 2020.)  15	

“Legal precedent requires that rate [of return] to be sufficient to allow the utility to 16	

attract additional capital under prudent management, given the level of risk that the 17	

utility business faces. Two key US Supreme Court decisions, known as Hope and 18	

Bluefield, set out the general criteria that commissions must consider when setting rates 19	

of return.” Electricity Regulation In the US: A Guide, Lazar, with Regulatory Assistance 20	
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Project staff, at 53, http://www.raponline.org/wp-content/uploads/2016/07/rap-1	

lazar-electricity-regulation-US-june-2016.pdf (retrieved June 27, 2020.) 2	

“There is close to unanimous acceptance of the principle of comparable return for 3	

comparable risks, and little agreement on how it can be applied in any case." Regulated 4	

Industries (1999), R. Pierce and E. Gellhorn, at 136. 5	

Q. Do you know if there is a similar policy in New Mexico? 6	

A. Yes. The New Mexico Supreme Court has expressly adopted the Bluefield standard. 7	

“In Bluefield, the United States Supreme Court …determined that a public utility is 8	

entitled to rates that provide a rate of return equal to that being made on similar 9	

investments at the same time and in the same part of the country.” Mountain States Tel. 10	

& Tel. Co. v. New Mexico SCC, 102 N.M. 409, 696 P.2d 1002, 1002 (S. Ct. 1985.) That same 11	

agreement that the Bluefield standard applies in New Mexico is found in Mountain States 12	

Tel. & Tel. Co. v. Corporation Comm'n, 99 N.M. 1, 653 P.2d 501, 508 (S. Ct. 1982), where 13	

the Court explained, “The basic standard was announced in Bluefield Waterworks & I. Co. 14	

v. Public Service Com'n, 262 U.S. 679, 690, 692, 43 S. Ct. 675, 678, 67 L. Ed. 1176 (1923).” 15	

I also believe that constitutional requirement is echoed in New Mexico statutory law, 16	

which provides that, “maintenance of fair returns on common equity is vital to investor-17	

owned public utilities' incentive to efficiently invest in energy efficiency and to provide 18	

for the ability of utilities to prudently invest in electric service in New Mexico.” 62-17-2 19	

K. 20	
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Q. How does that play out here? 1	

A. PNM’s prefiled testimony explains that reducing its operating risks is a core reason 2	

for its decoupling proposal: 3	

• this decoupling proposal provides for a more stable recovery of fixed costs… 4	

• this Petition represents an attempt to recognize that uncertainty while 5	
providing some stability in the recovery of the cost of providing electric service… 6	

• PNM…needs to take steps to assure relative stability… 7	

• utilities with decoupled rates are in greater favor with credit rating agencies 8	
right now than utilities without decoupling.…  9	

• it is still beneficial to investors for the Company to take steps to ensure revenue 10	
stability…”  11	

Fenton Direct at 4-7. 12	

A clear statement of PNM’s intent is this: “Implementing decoupling…provides 13	

assurance that …the needs of the utility and investors are being addressed…” Fenton 14	

Direct at 12. (emphasis added.) Further, PNM admits “Because decoupling reduces 15	

risks, PNM's costs should be reduced over the long-term.”  PNM response to NMAG 16	

Interrogatory 1-7, attached as Exhibit CKS - 2 (emphasis added.)  17	

That view is echoed in the investing community. “In general, Moody’s ascribes a lower 18	

business risk profile to companies that have greater regulatory assurance of cost 19	

recovery….A company’s use of a decoupling mechanism supports this general 20	

principle, as decoupling should theoretically lower a company’s business risk by 21	

providing a greater degree of gross profit stability and, as such, less cash flow 22	

volatility.” PNM Exhibit BC 1-4(a), attached as Exhibit CKS – 3. 23	
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PNM clearly understands that its proposal here will reduce risk. Without a 1	

corresponding reduction in its rate of return to reflect that reduced risk (reflected in the 2	

computation of its revenue requirement), PNM will be able to evade the Hope and 3	

Bluefield standard. 4	

Q. Do you have any support for your belief that all risk impacts of decoupling must 5	

be analyzed by the Commission? 6	

A. There is a detailed review of the need for and complexity of analyzing utility rate 7	

riders such as this decoupling plan in Riders, Trackers, Surcharges, Pre-Approvals and 8	

Decoupling: How Do They Affect the Cost of Equity? Hempling, 9	

https://www.scotthemplinglaw.com/files/pdf/ppr_riders_oge_hempling112711.pdf 10	

(retrieved July 20, 2020). After reviewing the cases where state commissions reduced a 11	

utility’s rate of return—by between 25 and 50 basis points—Hempling recommends: 12	

Analysis of a rider's cost-of-equity effect should start by placing the rider, and 13	
the associated risk, in context, and by understanding the rider's content. There 14	
are five critical questions: 15	

A. What is risk's role in determining total cost of equity? 16	

B. How important is the rider-reduced risk, within the utility's full universe of 17	
risks? 18	

C. How large is the rider-related expenditure, relative to the utility's total 19	
expenditures?  20	

D. What are the rider's specific features? 21	

E. Are there factors external to the riders that affect the company's risk situation? 22	

Answering these questions will enable proponents and policymakers to base 23	
their decisions on facts rather than generalizations. 24	

Hempling at 5-6; 19-22.  25	
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The import of Hempling’s work (funded by Oklahoma Gas & Electric Company) is that 1	

a regulatory commission considering a rider such as PNM’s decoupling proposal here 2	

must have meaningful facts about how the rider is likely to affect the utility’s risk and 3	

how that should be factored into the utility’s rate of return. Approving PNM’s 4	

decoupling proposal without a thorough review of its risk effects would be contrary to 5	

the directives of Hope and Bluefield, and New Mexico’s Supreme Court’s holdings, as I 6	

discussed earlier. 7	

Q. Has PNM recognized the effects of decoupling on its business risk? 8	

A. Yes, PNM admits that any decoupling adjustment will impact its required rate of 9	

return. “In Case No. 15-00261-UT…PNM proposed a full decoupling mechanism similar 10	

to the mechanism the Company is proposing here. The Commission rejected the 11	

proposed mechanism on several grounds, including that the proposal … did not 12	

address the impact on PNM’s return on equity as a result of reduced risk to 13	

shareholders.”  Fenton Direct at 14 (emphasis added.) The same result will occur here: 14	

decoupling will reduce risk and require recognition of the downward impact on 15	

required return on equity. 16	

Q. Why should the Commission consider this issue now? 17	

A. In its 2019 amendments to the EUEA, the Legislature attempted what I believe to be 18	

an unconstitutional enactment, considering both the attempt to insure utility company 19	

revenues and to mandate no adjustment for reduced risk, both of which violate the 20	

“balancing of the investor and consumer interests” required under Hope and Section 21	

§62-3-1(B) of the Public Utility Act, and affirmed by the New Mexico Supreme Court 22	
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just last year in Public Service Co of NM v. NM Pub Reg Com'n, 444 P.3d 460 at ¶ 10 1	

(2019.) Taken at face value, the 2019 amendments require the Commission to ignore 2	

constitutional standards (as well as state law) and bars the Commission from doing 3	

exactly what the U. S. Supreme Court has said it must do to meet the requirements of 4	

the Fourteenth Amendment: include in its rate of return determinations a complete 5	

assessment of all the risks faced by the utility and avoid guaranteeing the utility a 6	

specific level of revenues.  7	

Q. Did you look more deeply in the passage of the 2019 amendments? 8	

A. I did. The legislative history of the 2019 amendments supports that conclusion 9	

regarding misguided legislative intent: 10	

This bill also prohibits the Commission from reducing a utility’s return on 11	
investment based on approval of a disincentive removal mechanism, which in 12	
this bill consists of a decoupling mechanism, or based on profit incentives 13	
pursuant to the EUEA. This limits the Commission’s discretion in setting an 14	
appropriate return based on actual risks faced by the utility, including any 15	
change or shift in risk that may result from the existence of a decoupling 16	
mechanism or from the existence of a profit incentive that is tied only to utility 17	
spending on EE and LM programs.” 18	

Fiscal Impact Report on HB 291, March 4, 2019, at 3, attached as Exhibit CKS - 4 19	

(emphasis added.) 20	

Q. What should the Commission do with this filing? 21	

A. The New Mexico legislature cannot overturn a constitutional requirement that has 22	

been established by the United States Supreme Court (and cannot ignore the decisions 23	

of the New Mexico Supreme Court.) A utility “has no constitutional right to profits such 24	

as are realized or anticipated in highly profitable enterprises or speculative ventures… 25	
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the question whether a rate yields [a reasonable] return as not to be confiscatory 1	

depends upon circumstances, locality and risk.” Bluefield, 262 U.S. at 693 (emphasis 2	

added.)  3	

I see no way for the Commission (or any other state utility commission) to abdicate a 4	

clear constitutional obligation to include all the risks faced by a utility in considering 5	

what a reasonable rate of return is from time to time, using other enterprises of 6	

“corresponding risks.” Insuring an ongoing specific level of revenues is also contrary to 7	

the Court’s explication of the necessary regulatory bargain in Market Street Railway.  8	

To the extent Section 62-17-2 K is intended to remove from Commission review some of 9	

the elements of risk faced by a utility when its rates are examined, I do not believe that 10	

portion of the 2019 amendments to the EUEA could withstand court review. I also do 11	

not believe that the portion of that Section which requires the Commission to create an 12	

insured level of revenues for PNM into an unending future could withstand court 13	

review. 14	

While the Commission is not a court charged with determining the constitutionality of 15	

state laws, I think it would be inappropriate public policy for the Commission to act 16	

upon PNM’s proposal when it has been squarely presented with the fundamental flaws 17	

in Section 62-17-2 K. I think the prudent course of action for the Commission, given the 18	

likely unlawful direction of the statute, is to reject the request in its entirety.  19	
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Q. Then how would this issue be resolved? 1	

A. PNM will be free to appeal the Commission’s decision rejecting its proposal, and 2	

part of that appeal would be a determination of the constitutionality of the 2019 EUEA 3	

provision. 4	

Sound Regulatory and Public Policy Require Rejection of PNM’s Proposal 5	
 6	
Q. Are there any other issues which you want to address? 7	

A. Yes. I recognize that the Commission may want to review the substance of PNM’s 8	

proposal despite the defects in the statute underlying that proposal. For the remainder 9	

of my testimony, I will assume that the statute permits the filing and Commission 10	

review under the statute, and I will focus on the defects in PNM’s request and why the 11	

proposal should be rejected.  12	

Q. Should PNM’s filing here be approved by the Commission? 13	

No. 14	

Q. Why is that? 15	

A. It is a fundamental and essential requirement that any utility proposal approved by 16	

the Commission must result in “reasonable and proper services…at fair, just and 17	

reasonable rates.” Section 62-3-1 B (emphasis added.) “Every rate made, demanded or 18	

received by any public utility shall be just and reasonable.” Section 62-8-1. That 19	

fundamental principle must guide the Commission’s review of PNM’s decoupling 20	

proposal. The Public Utility Act’s just and reasonable standard requires the 21	

Commission to balance the public interest, consumers' interests, and investors' interests. 22	

“Under the PUA, a rate is ‘just and reasonable’ when it balances the investor’s interest 23	
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against the ratepayer’s interest.” Attorney General v. New Mexico Public Regulation 1	

Commission, 150 N.M. 174, 178, 258 P.3d 453 (2011.) The Commission cannot approve 2	

that proposal unless PNM can demonstrate that the resulting rates to be paid by its 3	

affected customers will be fair, just, and reasonable.   4	

Q. Will PNM’s proposal, if adopted, result in fair, just, and reasonable rates? 5	

A. No. 6	

Q. Why do you believe the proposal should not be adopted? 7	

A. There are numerous reasons that underlie my conclusion that PNM’s proposal will 8	

not result in fair, just, and reasonable rates:  9	

 • the Adjustment Mechanism has not been justified as necessary by PNM; 10	

 • the Adjustment Mechanism has the same flaws which led to Commission rejection of 11	

PNM’s previous attempts to impose a revenue tracking scheme; 12	

 • the Adjustment Mechanism is based upon a long-passed starting point that makes 13	

Commission approval at this late date inappropriate; 14	

 • PNM’s proposal would result in discriminatory rates; 15	

 • PNM’s proposal amounts to single-issue ratemaking; 16	

 • PNM’s proposal is inconsistent with all of the requirements of the EUEA and does 17	

not fairly balance ratepayer and investor interests; 18	

 • PNM’s proposal would unfairly penalize and reward the wrong customers; 19	

 • PNM’s proposal is a form of improper retroactive ratemaking; 20	

 • PNM’s proposal cannot be heard outside a general rate case; 21	

 • PNM’s proposal would not benefit ratepayers; 22	
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 • implementation of the Adjustment Mechanism as PNM seeks is barred by PNM’s 1	

settlement agreement in a prior matter; and, 2	

 • the structure of this filing, when combined with defects in public notice in the 2015 3	

general rate case, result in denial of due process. 4	

Q. That is quite a list. Are you just throwing objections against a wall and hoping 5	

that some of them stick? 6	

A. No! The reason I have had to raise and separately explain each of those issues is the 7	

considerable range of improprieties in PNM’s proposal as made. 8	

The Adjustment Mechanism has not been justified as necessary by PNM 9	
 10	
Q. Please explain the first of those reasons. 11	

A. First, the Adjustment Mechanism has not been justified as necessary by PNM. As the 12	

proponent of the requested Adjustment Mechanism, PNM bears the burden of 13	

production and the burden of persuasion in order to justify its approval by the 14	

Commission. “At any hearing involving an increase in rates or charges sought by a 15	

public utility, the burden of proof to show that the increased rate or charge is just and 16	

reasonable shall be upon the utility. Section 62-8-7. PNM has failed to do so. 17	

PNM’s asserted need for approval of its decoupling plan is a supposed decline in 18	

revenue from drastically reduced residential usage. Mr. Fenton testified, “Time is of the 19	

essence to institute decoupling to address the goals of removing disincentives and 20	

addressing lost fixed cost revenue contributions from declining 21	

volumes…Decoupling is important because it represents a means to adjust and account 22	

for the declining use per customer as well as the tremendous shift in demand that the 23	
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COVID-19 pandemic has caused.” Fenton Direct at 4; 12. The Adjustment Mechanism as 1	

proposed by PNM is designed to maintain a specific level of revenues from the 2	

Residential and Small Power Classes regardless of the level of usage by those Classes.  3	

Q. How has PNM attempted to support the need for the Adjustment Mechanism? 4	

A. Witness Chan testified that from 2011 to 2019, the average usage per customer for the 5	

Residential Class decreased from 626 kWh to 570 kWh, which she described as a 9% 6	

decrease. She also included a chart purporting to illustrate how PNM’s average usage 7	

per customer for residential customers since 2011. Direct Testimony of Stella Chan at 18. 8	

Q. Is that chart a fair representation of the changes PNM has experienced? 9	

A. No. As explained in the seminal work, How to Lie with Statistics, truncating the 10	

bottom of a line or bar chart is a deceptive way of making small differences in data 11	

seem much larger than they actually are.  How to Lie with Statistics, Darrell Huff (1954) at 12	

60. Witness Chan has truncated her chart so as to do exactly what Mr. Huff warned 13	

against—it multiplies small changes so as to appear major.  14	

Q. Can that chart be made more accurate? 15	
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A. Yes. I have provided a corrected chart below. 1	

 2	

When properly scaled and using a bar-graph format for greater clarity, the chart shows 3	

that there have been extremely minimal changes in the average residential customer’s 4	

use between 2015 and 2019. 5	

Q. Do the data used by Witness Chan actually justify PNM’s proposal? 6	

A. No, for several reasons. First, any data prior to 2015 is irrelevant, because the entirety 7	

of PNM’s proposal is founded on starting with 2015 data. Second, PNM has presented 8	

its proposal as being due to declining revenue, but Witness Chan is only focused on 9	

KWh sales, which is a distinct issue. 10	

Q. What are the actual relevant data? 11	

A. I examined how the number of residential customers, volume of sales, and revenues 12	

have changed in the five year period starting in 2015. I’ve put the figures provided by 13	

PNM into the following table.  (PNM has not provided comparable revenue, sales, or 14	

customer numbers for 2015 or the first three quarters of 2016.) 15	
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Year Revenues Sales in MWh Customers Monthly 
Usage per 
Customer 
in KWh 

2015    585 

2016 Q4 $72,197,441   574 

2017 $330,381,766 3,149,414 465,950 565 

2018 $342,886,087 3,233,372 470,192 575 

2019 
 
Projected 2020 

$344,770,630 3,229,973 473,803 570 
 
571 

Sources: PNM response to CCAE Interrogatory 1-7 and PNM Table CCAE 1-7 (Exhibit 1	
CKS -5); PNM BC 1-23 (Exhibit CKS - 6); PNM BC 1-55 (Exhibit CKS - 7); PNM Exhibit 2	
BC-25 (Exhibit CKS - 8). 3	
 4	
In sum, PNM’s own data show that average monthly use per residential customer 5	

varied by only 3.5% from the lowest to highest year, and was actually higher in 2019 6	

than in 2017. But those data are incomplete. 7	

Q. What do you mean? 8	

A. PNM has actually seen an overall increase in residential usage since the start of the 9	

period examined by Witness Chan. On May 1, 2020, PNM reported to the Securities and 10	

Exchange Commission, “In the three months ended March 31, 2020, PNM experienced 11	

an increase in weather-normalized retail load of 1.1% compared to 2019. PNM did not 12	

experience significant impacts in customer usage during the first quarter of 2020 as a 13	

result of COVID-19. PNM expects to see increased residential customer usage … when 14	
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compared to 2019.” First Quarter 2020 10-Q at 84. Relevant portions of that filing are 1	

attached as Exhibit CKS – 9. 2	

In responses to parties’ data requests, PNM reported sales to the Residential Class in the 3	

first half of 2020 of 1,545,958 mWh, an increase from 1,484,607 mWh in the same period 4	

in 2019, or 4.1%. Most recently, for July 2020, PNM’s sales to the Residential Class 5	

increased to 352,803 mWh, the highest monthly usage amount since August 2019 and 6	

August 2018. PNM Exhibits BC 1-19 and 1-23. Those documents are attached as Exhibits 7	

CKS – 10 and CKS - 6. 8	

To bring Witness Chan’s graph of average usage per customer for the Residential Class 9	

up to date, we need a full 12-month period to compare with the preceding calendar 10	

years. I created the most recent 12-month period by adding the Residential Class usage 11	

in the last five months of 2019 (1,433,830 mWh) to the Residential Class usage in the first 12	

seven months of 2020 (1,898,761 mWh). That most recent 12-month usage totaled 13	

3,332,592 mWh, using the figures on PNM Exhibit BC-1-19. Exhibit CKS – 10. However, 14	

the mWh sales for the first six months of 2020 on that Exhibit (1,545,958 mWh) are lower 15	

than the first six months of sales shown on PNM Exhibit NEE 2-4 (1,577,300 mWh.) 16	

Exhibit NEE 2-4 is attached as Exhibit CKS – 11.  17	

Using the lower sales figures from Exhibit BC 1-19 and an average of 474,170 18	

Residential customers for that 12-month period (based upon the reported customer 19	

count for the last five months of 2019 and the first seven months of 2020), the average 20	

use per Residential customer is 585 kWh, an increase of 2.5% from 2019. Using the 21	
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higher sales figure from NEE 2-4 with the last five months of 2019 and July 2020, the 1	

average use per Residential customer is 591 kWh, an increase of 3.5% from 2019.  2	

This chart updates Witness Chan’s Figure PNM SC-2, using the lower average, to be 3	

conservative. 4	

 5	

Q. How do these actual results compare with Witness Chan’s projections for 2021? 6	

A. She projected Residential Class usage of 3,173,725 for 2021, with 480,168 Residential 7	

customers, producing an average usage monthly per customer of 551 kWh. 8	

For the most recent 12-month period, Residential Class usage is already above that 9	

projection, and her average monthly use per customer is 40 kWh below the level 10	

computed for the recent 12-month period. Her projection of customers for 2021, 11	

however, is about 6,000 over the recent 12-month average.  12	
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Q. What do you see in that comparison? 1	

A. I believe Witness Chan’s projections for 2021 are highly suspect, and should not be 2	

used in an attempt to justify PNM’s proposal. Rather than the continuing decline 3	

espoused by Witness Chan, the average monthly usage per Residential Class customer 4	

for the most recent 12-month period is higher than average usage in all the years from 5	

2015 through 2019.  6	

Q. What else is clear from these data? 7	

A. That PNM has, after 2017, exceeded the level of its authorized revenue requirement 8	

(non-fuel) set by the Commission for the Residential Class in its 2015 general rate case 9	

(15-00261-UT.) That revenue requirement was $333,820,662, and was increased through 10	

its 2016 filing (16-00276-UT) to $337,341,735 at Phase II of that proceeding. PNM Table 11	

NMAG 1-1. (The page containing that figure is attached as Exhibit CKS - 12.) When 12	

PNM has over-collected from the Residential Class for the last two calendar years 13	

(using its preferred 2015 revenue base), a claim that PNM needs to extract more revenue 14	

from that class cannot be supported. 15	

More to the point, PNM has framed the need for its adjustment mechanism as a 16	

potential shortfall in just one part of its revenues from the Residential Class: its 17	

computed “fixed cost revenue per customer.” But even in with that focus on one 18	

portion of its revenues, PNM has not shown a problem requiring immediate relief. 19	

PNM has presented a comparison of its calculated “Authorized Fixed Cost Revenue” 20	

with its calculated “Actual Fixed Cost Revenue” and derived a “Shared Cost of Service 21	
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Reconciliation” figure, which represents the supposed need for additional revenues. For 1	

the most recent 12-month period, here are PNM’s figures: 2	

Jul 2019 -$3,271,437 

Aug 2019 -$6,946,509 

Sept 2019 -$5,887,814 

Oct 2019 $2,567,807 

Nov 2019 $4,467,638 

Dec 2019 $497,601 

Jan 2020 -$36,196,555 

Feb 2020 $73,933 

Mar 20 $3,383,459 

Apr 2020 $4,762,667 

May 2020 $4,889,714 

Jun 2020 $30,274 

Jul 2020 -$6,632,010 

Last 12 months -$34,989,795 

Sources: PNM Exhibit BC 1-23, Exhibit CKS – 6; PNM Exhibit BC 1-19, Exhibit CKS - 10. 3	

Negative numbers represent months where PNM collected more “fixed cost” revenue 4	

than its asserted “authorized fixed cost revenue.” So, for the most recent 12-month 5	

period, PNM actually collected $34 million in “fixed cost revenue” than its asserted 6	

“authorized fixed cost revenue” for that period. Again, the data do not support a need 7	

for precipitous action to protect PNM, but rather show that waiting until the parties and 8	

Commission have the full data in a general rate case is the better course of action.  9	

Q. Does Witness Chan present data about the Small Power Class? 10	

A. Yes. 11	
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Q. Do those data support PNM’s proposal? 1	

A. No. Again, Witness Chan has presented a misleading chart PNM Figure SC-3. When 2	

properly scaled and presented, the data show a small overall change. 3	

 4	

Source: PNM Table CCAE 1-7, Exhibit CKS - 5. 5	

Q. What usage data did you use for this chart? 6	

A. PNM’s presentation of Small Power average usage per customer, provided in 7	

response to CCAE Interrogatory 1-7. A copy of the page of that response containing the 8	

table of data is attached as Exhibit CKS - 5. 9	

Q. Are there more current data? 10	

A. Yes. PNM has calculated the average monthly use per Small Power customer for the 11	

first seven months of 2020 as 1322 kWh. PNM Exhibit BC 1-55, attached as Exhibit CKS-12	

7. There is a further breakdown by month in PNM Exhibit NMAG 1-20 (August 14 13	

Supplement), attached as Exhibit CKS - 13. Here are the data on average kWh use per 14	
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Small Power customer per month from that Exhibit and the last five months of 2019 1	

from PNM Exhibit SC-3: 2	

Average Use/Customer per 
Month 

Aug 2019 1,802 

Sept. 2019 1,801 

Oct. 2019 1,491 

Nov. 2019 1,304 

Dec. 2019 1,379 

Jan. 2020 1,469 

Feb. 2020 1,391 

March 2020 1,307 

April 2020 1,141 

May 2020 1,057 

June 2020 1,311 

July 2020 1,574 
 3	
 Source: PNM Exhibit SC-3, attached as Exhibit CKS – 14; PNM Exhibit NMAG 1-20 4	
(August 14 Supplement), Exhibit CKS – 13. 5	

The average monthly usage for that most-recent 12-month period was 1,419 kWh. 6	

Q. What do you conclude from those data? 7	

A. That PNM’s average Small Power Class customer’s usage has declined slightly since 8	

2015, as illustrated here: 9	
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 1	

PNM’s average monthly sales to a Small Power customer have declined from 1539 kWh 2	

in 2015 to 1419 kWh over the most recent 12-month period. That is a 7.8% decrease over 3	

a period of five and half years. Putting than into context, over the period 2017 – 2019, 4	

PNM’s total revenues from the Small Power Class have been fairly stable and tracked 5	

the average usage: 6	

2017 2018 2019 

 • $  101,208,323  • $104,397,055  • 102,555,102  

 7	

Q. What do these data tell you about PNM’s overall revenues from the Small Power 8	

Class? 9	

A. PNM has, after 2017, exceeded the level of its authorized revenue requirement (non-10	

fuel) set by the Commission for the Small Power Class in its 2015 general rate case 11	

(15-00261-UT.) That revenue requirement was $ 99,373,003, and was increased through 12	

its 2016 filing (16-00276-UT) to $ 99,463,599 at Phase II of that proceeding. PNM Table 13	
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NMAG 1-1, Exhibit CKS - 12. PNM reported total revenues from the class of 101,208,323 1	

in 2017,  $104,397,055 in 2018, and $102,555,102 in 2019. Even its projections for 2020, 2	

2021, and 2022 exceed that authorized revenue requirement. PNM Exhibit BC-25,  3	

Exhibit CKS - 18.  4	

As with the Residential Class, PNM’s ongoing over-collection from the Small Power 5	

Class belies a claim that PNM needs to extract more revenue from the class. 6	

Q. Is PNM’s immediate need for the Adjustment Mechanism in this case as alleged 7	

in its direct testimony consistent with its SEC filings? 8	

A. No. As reported in its SEC filings, PNM’s sales to an expanding residential customer 9	

class actually grew during the 2015–2019 period, its revenues were essentially flat, and 10	

its average sales per customer went both up and down. On May 1, 2020, PNM told the 11	

SEC that it had not experienced any significant impacts in customer usage in the first 12	

quarter of 2020 due to COVID-19, and it expected to see “increased residential customer 13	

usage…compared to 2019.” 2nd quarter 2020 10-Q filing, Exhibit CKS – 15. 14	

Twenty-seven days later, PNM witness Fenton asserted that, “Decoupling addresses the 15	

phenomenon of declining usage per customer…”, and its decoupling rider is needed “to 16	

adjust and account for the declining use per customer as well as the tremendous shift in 17	

demand that the COVID-19 pandemic has caused.” Fenton Direct at 1; 4. Assuming that 18	

Mr. Fenton did not write his testimony on the day it was filed, he would have been 19	

preparing that testimony within days of PNM’s Second Quarter 10-Q filing at the SEC.  20	
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In fact, PNM’s analysis presented to the Securities and Exchange Commission was the 1	

accurate one, as residential sales and revenue increased dramatically in the second 2	

quarter of 2020. In the second quarter of 2020, average use per PNM customer as 3	

reported to the SEC was 5.18 megawatt hours, which was 7% higher than the 4.84 4	

megawatt hours in the first quarter of 2019. 2020 Second Quarter Form 10-Q at 93, 5	

Exhibit CKS - 15. That is quite different from Witness Fenton’s claim that there was and 6	

would be a tremendous shift in demand and declining use per customer.  7	

Q. Why is this contradiction important? 8	

A. Because PNM’s asserted need for approval of its decoupling plan is the “declining 9	

usage per customer…” Fenton Direct at 1. Witness Fenton also testified, “Decoupling is 10	

important because it represents a means to adjust and account for the declining use per 11	

customer as well as the tremendous shift in demand that the COVID-19 pandemic has 12	

caused.… Time is of the essence to institute decoupling to address the goals 13	

of removing disincentives and addressing lost fixed cost revenue contributions from 14	

declining volumes…” Fenton Direct at 4; 12 (emphasis added.) 15	

Witness Fenton’s statements in his direct testimony carefully do not identify where the 16	

alleged declines in sales volumes are located, but lead to the conclusion that declines are 17	

taking place in all classes. PNM’s formal statements to the SEC do make the critical 18	

distinction about where declines and increases were taking place in the first half of 2020, 19	

perhaps because there are potential criminal penalties for falsifying documents to the 20	

SEC under 18 U.S.C. §�1350.  21	
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Q. Focusing solely on PNM’s figures provided in this case, do you think the 1	

proposed Adjustment Mechanism is justified? 2	

A. No. PNM has proposed to apply the Adjustment Mechanism to two classes which 3	

are showing markedly different sales patterns. Residential sales are up, both in 2020 4	

and the most-recent 12-month period, while Small Power sales have declined. In that 5	

most-recent 12-month period, PNM has—by its own definitions—over-recovered its 6	

fixed costs from the Residential Class, while under-collecting from the Small Power 7	

Class. PNM SC-3; NMAG 1-20 (Aug 14 Supplement), respectively Exhibit CKS – 14 and 8	

Exhibit CKS – 13. 9	

That attempt to justify the Adjustment Mechanism while there are different operating 10	

results in the two subject classes shows how fragile its factual support for that proposal 11	

really is. Taking all of PNM’s data presented here into account, I do not believe that 12	

PNM has justified its request as a “time is of the essence” need, and I recommend that 13	

the Commission not act on its stand-alone proposal. 14	

Q. Can you be more specific about PNM’s claims of a revenue shortfall? 15	

A. I’ve already noted that PNM is over-collecting total revenues from the Residential 16	

Class. Rather than admitting that macro fact, PNM uses a micro approach, based upon 17	

what it describes as “fixed cost revenues” to assert that it has a revenue shortfall that 18	

must be immediately addressed by the Commission. 19	
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Q. What is that “fixed cost revenue” term? 1	

A. It is a manufactured figure, derived by Witness Chan. She refers to, “the difference 2	

between the authorized fixed costs per customer approved for recovery by the 3	

Commission in PNM’s last litigated rate case, Case No. 15-00261-UT…” Chan Direct at 4	

2. But there was no such number approved in that case, as PNM has subsequently had 5	

to admit: “The Commission did not explicitly approve monthly and annual usage per 6	

customer amounts for the residential and small power classes in Case Nos. 15-00261-UT 7	

and 16-00276-UT. The Commission did, however, approve rates that were derived by 8	

using annual kWh and number of customers.” PNM Response to CCAE Interrogatory 9	

1-1, Exhibit CKS – 5 (emphasis added.) 10	

The Hearing Examiner in Case No. 15-00261 recommended a total revenue requirement 11	

for PNM of $839,000,593, which was less than PNM’s requested $938,368,178. Corrected 12	

Recommended Decision at 13. She also recommended revenue requirements for each 13	

class. Corrected Recommended Decision at 218. The Hearing Examiner did not make 14	

any recommendations regarding fixed costs per customer nor regarding authorized 15	

fixed cost recovery. In its adoption of the Hearing Examiner’s recommendation (which 16	

completely rejected PNM’s proposed RBA decoupling proposal), the Commission did 17	

not “authorize” any particular level of fixed costs per customer or fixed costs per KWh. 18	

Those concepts are purely ones of PNM’s creation for this matter. 19	

This appears to be a consistent use by PNM of misleading descriptions of the bases for 20	

its request. Witness Fenton asserted, “The decoupling mechanism proposed in the rider 21	

is based on a revenue per customer amount authorized in a general rate case.… This is 22	
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the last general rate case from which a revenue per customer approved by the 1	

commission can be derived consistent with a litigated cost of service. That authorized 2	

revenue per customer amount…[T]his broader decoupling proposal uses a revenue per 3	

customer number approved in a general rate case.” Fenton Direct at 3; 9 (emphasis 4	

added.) There were no such per-customer revenue amounts authorized by the 5	

Commission. 6	

Q. Why is that important? 7	

A. The 2019 amendment to the EUEA under which PNM has filed this proceeding 8	

states, “(2) upon petition by a public utility, remove regulatory disincentives through 9	

the adoption of a rate adjustment mechanism that ensures that the revenue per 10	

customer approved by the commission in a general rate case proceeding is recovered 11	

by the public utility without regard to the quantity of electricity actually sold by the 12	

public utility subsequent to the date the rate took effect.” Section 62-17-5 (F) (2) 13	

(emphasis added.) There has not been a “revenue per customer” approved by the 14	

Commission in a PNM rate case to date. Any computation done by PNM in support of 15	

its request is just that: a number created by PNM, not one approved by the Commission. 16	

In fact, PNM admits that, “PNM does not have any records that identify the recovery of 17	

authorized fixed costs for any of the customer classes.” PNM response to NMAG 18	

Interrogatory 1-14, Exhibit CKS - 16. PNM has made its own choices on how it will 19	

define the “fixed cost revenue per customer” term for purposes of this filing. Parties 20	

have had no opportunity to present their evidence and recommendations on how a 21	

“fixed cost revenue per customer” amount should be derived. PNM has not received 22	
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direction from the Commission on how the “fixed cost revenue per customer” should 1	

be calculated, or what factors should be used when establishing such a figure, because 2	

the Commission has never made that determination. PNM’s internal decisions about 3	

what should go into a “fixed cost revenue per customer” number for the Residential 4	

and Small Power Classes cannot substitute for a determination by the Commission in a 5	

general rate case as to the makeup and computation of that number. 6	

Q. Where does PNM’s “fixed cost revenue per customer” come from? 7	

A. It was computed by Witness Chan. In Schedule SC-3 to her direct testimony, she 8	

shows her derivation of that novel amount. She added Residential Class revenue 9	

requirements which she had advanced in Case No. 15-00261 and subtracted revenues 10	

for customer charges, to create her “Authorized Fixed Cost Recovery.” She then divided 11	

that figure by the number of residential customers testified to by Witness Aguirre in 12	

Case No. 15-00261 to create her “Authorized Fixed Cost per Customer.” She performed 13	

the same steps for the Small Power Class. 14	

That approach is not one that the Commission has approved in a PNM general rate 15	

case, and thus cannot be said to be in keeping with the requirements of NMSA Section 16	

62-17-5 F.(2). 17	
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Q. Are there other flaws in PNM’s filing that merit rejection? 1	

A. Yes.  2	

The proposed Adjustment Mechanism has the same flaws which led to Commission 3	
rejection of PNM’s previous attempts to impose a revenue tracking scheme 4	

 5	
Q. What flaw do you want to address first? 6	
 7	
A. I’ll start by addressing PNM’s continued failures with revenue tracking schemes. 8	

This is not the first time PNM has sought approval for some form of decoupling. In 9	

Case No. 06-00210-UT, the Commission considered but rejected a decoupling proposal 10	

by PNM for its then-natural gas utility. The mechanism proposed in that case adjusted 11	

PNM’s revenues for deviations between expected and actual sales. It did not adjust 12	

revenues if the actual number of customers differed from the base line or assumed 13	

number of customers. The Hearing Examiner in that case found that the proposal was 14	

designed to create a financial windfall because it would compensate PNM for lost 15	

revenues due to declines in per customer use even if PNM’s total revenues remained 16	

stable or grew because of customer growth. He concluded that the proposal would not 17	

make PNM financially neutral, as required by the EUEA, but would instead insulate 18	

PNM from a large variety of business risks including the risk of customer response to 19	

higher prices. He noted that PNM sought this protection without any reduction in its 20	

authorized return on equity. The Hearing Examiner not only recommended rejection of 21	

PNM’s specific decoupling proposal, but also found “that decoupling is not in the 22	

public interest and is inconsistent with the Public Utility Act.” Recommended Decision of 23	

the Hearing Examiner (May 23, 2007), Case No. 06-00210-UT, at 115. 24	
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The Commission subsequently adopted the majority of the Hearing Examiner’s 1	

conclusions and recommendations, and rejected PNM’s decoupling proposal with 2	

prejudice, explaining: 3	

[T]he Commission finds that rejection with prejudice is appropriate in this case. 4	
The proposal put forth by PNM and supported by NRDC/SWEEP and Staff is 5	
overly broad and overreaching. If implemented, it would, in effect, make PNM 6	
whole for past conservation efforts of consumers that have absolutely nothing 7	
to do with the enactment of the Efficient Use of Energy Act on which PNM 8	
relies for recovery for lost volumes. Moreover, PNM’s proposal fails to take any 9	
account of customer growth that has occurred during the time that consumption 10	
per customer may have declined. Therefore, the Commission finds that the 11	
decoupling proposal advanced by PNM in this case is fatally flawed, and that the 12	
Commission will not consider it again in any case.…That is not to say, however, 13	
that the Commission will not consider a well-designed decoupling proposal that 14	
meets the criteria of the Efficient Use of Energy Act. The Commission welcomes 15	
appropriate measures to eliminate disincentives to investment by utilities in 16	
energy efficiency programs as contemplated by the Act. However, they must be 17	
narrowly focused to address those disincentives, and not be aimed at making 18	
the utility whole for all load losses.  19	

Final Order Partially Adopting Recommended Decision (June 29. 2007), Case No. 06-00210-20	

UT, at 39-40 (emphasis added.)  21	

Eight years later, PNM proposed a “Revenue Balancing Account” (the “RBA”) that 22	

would apply to the same Rate groups in the same formulaic manner as proposed in this 23	

proceeding. The Hearing Examiner recommended rejection of the proposed RBA 24	

because the mechanism would insulate PNM from sales fluctuations from causes other 25	

than reduced energy use stemming from energy efficiency measures. The Hearing 26	

Examiner found that the RBA would protect PNM from sales declines unrelated to 27	

energy efficiency such as unrelated economic pressures, customer volume changes and 28	

weather impacts. In the process, the RBA would shift the risk created by such external 29	
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causes from shareholders to ratepayers and would create a financial windfall because it 1	

would compensate PNM for lost revenues due to declines in per customer use even if 2	

PNM’s total revenues remained stable or grew because of customer growth. The 3	

Commission rejected the RBA proposal, finding that “The RBA fails to distinguish 4	

disincentives specific to energy efficiency and instead proposes a wholesale revision 5	

of PNM’s recovery of its fixed costs. In the process, the RBA seems to exclude the 6	

possibility that a mechanism could be created that would be specific enough to enable 7	

the elimination of disincentives to implementation of energy efficiency measures 8	

without similarly affecting other sources of revenue loss that affect PNM’s recovery of 9	

its fixed costs and changing the dynamics of the regulatory compact…the RBA fails to 10	

comply with the Commission’s prior directives for decoupling proposals requiring that 11	

they be "narrowly focused" to address disincentives to investment by utilities in energy 12	

efficiency programs "and not be aimed at making the utility whole for all load losses.”  13	

Final Order in 15-00261-UT at 82-83 (emphasis added.) 14	

Q. Are the defects noted in those two cases present in PNM’s filing here? 15	

A. Yes. The mechanism proposed here would adjust revenues and compensate PNM for 16	

lost revenues due to declines in per customer use even if PNM’s total revenues remain 17	

stable or grow because of customer growth. PNM projected customer growth and class 18	

revenue growth in 2021 (and has had both those types of growth so far in 2020), but has 19	

still sought to increase its charges to customers in the Residential Class if its calculated 20	

“fixed revenues per customer” decline. 21	
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The proposal would not make PNM financially neutral but would insulate PNM from a 1	

large variety of business risks including the risk of customer response to higher prices. 2	

Under PNM’s proposal, it does not matter why its computed “fixed revenues per 3	

customer” decline; an adjustment must be imposed regardless of the cause. The 4	

proposal would compensate PNM for past conservation efforts of consumers that 5	

predate the initiation of the decoupling plan, so long as those efforts continue to reduce 6	

customer usage. PNM’s proposal ignores customer growth by focusing solely on 7	

declining consumption per customer. The proposal still does not narrowly focus on the 8	

regulatory disincentives to which the statute limits “rate adjustment mechanisms”, and 9	

if adopted would make PNM whole for all load declines in the Residential and Small 10	

Business Classes, regardless of the reason(s) for those declines, such as reaction to 11	

increased per-KWh charges, declining average family sizes, external economic effects, 12	

weather changes, the installation of decentralized solar generation, improved energy 13	

efficient standards for appliances, or changes in lighting technology. None of those 14	

changes (other than higher energy prices) are energy efficiency or load management 15	

measures made by PNM, or indeed changes with which PNM had anything to do. PNM 16	

admits as much and claims that this was the legislature’s intent, but the absence of any 17	

such language in the statute is strong evidence to the contrary. 18	

Q. Do the 2019 amendments to the EUEA change the way the Commission should 19	

analyze PNM’s proposal? 20	

A. No. The 2019 amendments are part and parcel of the overall policy of the EUEA. 21	
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 62-17-3. Policy. It is the policy of the Efficient Use of Energy Act that public 1	
utilities, distribution cooperative utilities and municipal utilities include all cost-2	
effective energy efficiency and load management programs in their energy 3	
resource portfolios, that regulatory disincentives to public utility development 4	
of cost-effective energy efficiency and load management be removed in a 5	
manner that balances the public interest, consumers' interests and investors' 6	
interests and that the commission provide public utilities an opportunity to earn 7	
a profit on cost-effective energy efficiency and load management resources that, 8	
with satisfactory program performance, is financially more attractive to the 9	
utility than supply-side resources. 10	

In keeping with that overall policy, the 2019 amendment which added Section 62-17-5.F 11	

(2) continues the EUEA’s focus on utility energy efficiency and load management. 12	

Section 62-17-5.F (1) explicitly empowers the Commission to “remove regulatory 13	

disincentives or barriers for public utility expenditures on energy efficiency and load 14	

management measures.” (emphasis added.) Section 62-17-5.F(2) continues the use of the 15	

phrase “regulatory disincentives” that was defined in Sections 62-17-3 and 62-17-5.F(1). 16	

Nothing in the language of Section 62-17-5.F(2) expands or alters the meaning of 17	

“regulatory disincentives” and the “rate adjustment mechanism” permitted under 18	

Section 62-17-5.F(2) must be limited to changes in the quantity of electricity sold 19	

resulting from PNM’s own energy efficiency and load management measures. 20	

It is disincentives related to a utility’s own expenditures on energy efficiency and load 21	

management which Section 62-17-5.F (2) includes in the “rate adjustment mechanism”, 22	

not a broader range of externalities which may impact utilities. PNM has not limited the 23	

adjustment mechanism to those changes in sales resulting from its own energy 24	

efficiency and load management measures, and its proposal simply does not comport 25	

with the requirements of Section 62-17-5.F (1) and F (2). 26	
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If the Legislature had intended to over-ride the “energy efficiency and load 1	

management” requirements of the EUEA in Section 62-17-5.F (2), it would have done so. 2	

For example, in Energy Transition Act, the Legislature provided an explicit provision 3	

regarding the effect of the ETA, “In the event of any conflict between the Energy 4	

Transition Act and any other law regarding the attachment, assignment or perfection, or 5	

the effect of perfection, or priority of any security interest in or transfer of energy 6	

transition property, the Energy Transition Act shall govern to the extent of the conflict.” 7	

Section 62-18-21. There is no such provision in the EUEA amendments. 8	

Further, when the Commission reviews a petition under Section 62-17-5.F (2), it is also 9	

bound by the limitations in Section 62-17-5.F (1) to only approve an adjustment 10	

mechanism that “balances the public interest, consumers' interests and investors' 11	

interests.” Contrary to PNM’s claims, the Commission is not required to accept any sort 12	

of decoupling filing that the utility proposes – it must stay within the overall bounds of 13	

the EUEA, including that essential balancing. Unless PNM can show that all three 14	

interests are balanced, its proposal must be rejected. 15	

The fiscal impact report which analyzed the effect of the bill which added Section 62-17-16	

5 (F) (2) warned, “This bill…would shoehorn the Commission into approving a 17	

decoupling mechanism under the guise of a regulatory disincentive removal 18	

application pursuant to the EUEA without considering the wide ranging implications of 19	

such a mechanism.…” Fiscal Impact Report on HB 291 (3/04/2019) at 3, Exhibit CKS - 4. 20	

As proposed by PNM, that is exactly what would result here: the Commission would be 21	

approving a decoupling mechanism that actually insulates PNM from a wide range of 22	
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factors other than its own actions related to energy efficiency and load management. 1	

That result is not sanctioned by the EUEA. 2	

Sound regulatory policies make approval of PNM’s proposal inappropriate 3	
 4	
Q. Are there other reasons for rejecting PNM’s proposal? 5	

A. Yes, there are a number of reasons related to utility sound regulatory policy why the 6	

filing should be rejected. It violates important ratemaking principles and it contradicts 7	

PNM’s binding agreement in an earlier case. 8	

The Adjustment Mechanism is based upon a long-passed starting point that makes 9	
Commission approval at this late date inappropriate 10	

 11	
Q. What is the first ratemaking principle that PNM’s filing violates? 12	

A. PNM uses as its starting point an overall revenue requirement that was set too long 13	

ago. PNM admits that its last class cost of service study was submitted in its 15-00261-14	

UT general rate case. “The decoupling mechanism proposed in the rider is based on a 15	

revenue per customer amount authorized in a general rate case. It does not increase or 16	

change PNM’s overall revenue requirement from the last litigated general rate case 17	

filed in 2015.” Fenton Direct at 3 (emphasis added.) 18	

As a general matter, under a decoupling structure, the regulatory agency establishes a 19	

target level of revenue for the utility. Actual revenue is then compared to the 20	

established level. If the utility under-collects on that established level, the utility is 21	

allowed to add a surcharge on customer bills. Any over-collection compared to that 22	

established level is refunded to customers. In order for that process to have any 23	

legitimacy, the regulatory agency must have set an appropriate starting-point revenue 24	
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requirement. That level cannot reasonably be based upon outdated figures from a rate 1	

case filed five years ago. 2	

The Commission has rejected use of data that is simply too old, addressing this issue 3	

with PNM directly. In PNM’s 2015 general rate case, the Hearing Examiner found that 4	

reliance on a 2011 analysis for a 2014 decision was an improper use of “stale” data. 5	

Corrected Recommended Decision (August 15, 2016) at 94, Case No. 15-00261-UT. That 6	

rejection of data which were three years out of date was affirmed by the Commission, 7	

which found that analyses which had been completed at least four years prior to its 8	

decision “were stale.” Final Order Partially Adopting Corrected Recommended Decision 9	

(September 28, 2016) at 32, ¶¶103-104, Case No. 15-00261-UT.  10	

The Hearing Examiners found in PNM’s Case No. 16-00276 that even a two-year delay 11	

in updating an important analysis was improper. “PNM was imprudent in not 12	

conducting updated analyses. ... Despite the potentially cost-changing events that 13	

occurred during the delay ... PNM never conducted a further analysis[.]” Case No. 16-14	

00276-UT, Certification of Stipulation, 10/31/2017, pp. 47-49. 15	

The Commission warned PNM earlier this year—four and a half months before this 16	

case was filed—about the need for contemporaneous data in adversarial proceedings, 17	

explaining “PNM [is] on notice of its obligation to perform continuing and timely 18	

updates of any analyses it may have performed that provide the basis for any decision 19	

it may reach.” 19-00102-UT, Order on Petition for Investigation, Jan. 8, 2020 at ¶17 20	
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(emphasis added.) PNM cannot seriously contend that it thought data from 2015 could 1	

form the basis for a Commission decision that would take effect in 2021!  2	

PNM cannot argue that it was unable to update the five-year old data. PNM admits that 3	

it has intended to include a decoupling proposal with its planned 2021 general rate case, 4	

and “would have proposed using the authorized costs and rates in the rate case PNM 5	

intended to file, as opposed to the authorized costs and rates from Case No. 15-00261-6	

UT.” PNM response to ABCWUA Interrogatory 2-1, Exhibit CKS - 17. Those current 7	

data were obviously available to PNM, but it chose to substitute the 2015 data despite 8	

the unreliability of those old figures. 9	

The Commission was correct to reject the four-year old data in 15-00261-UT, and PNM’s 10	

attempt to continue to use a revenue requirement developed five years ago is even 11	

more unreasonable.  12	

Q. Besides the clear Commission rejection of old data, why is the use of a revenue 13	

requirement set so far in the past unreasonable? 14	

A. Use here of the 2015 historical data cannot be supported when considered against the 15	

significant changes that have undoubtedly taken place since then, which drive PNM’s 16	

current revenue requirement. Between 2015 and 2019, PNM’s mWh sales varied from a 17	

low of 11,541,511 to a high of 12,454,135. PNM’s 2019 10-K Report at A-27. Relevant 18	

pages of that report are attached as Exhibit CKS - 18. PNM cannot convincingly contend 19	

that no changes in its operations, revenues, expenses, and investments took place over 20	



	 51 
	

those five years to track the changes in its sales, so that its overall revenue requirement 1	

is the same today as in 2015. 2	

Q. What indicators of likely change in PNM’s revenue requirement since 2015 have 3	

you found? 4	

A. Since PNM has not updated the data used in Case No. 20-12 1-UT, I do not have 5	

direct evidence of changes. Instead, I looked for other evidence of changes that would 6	

have impacted PNM’s regulated revenues and expenses, rate base, and costs of capital 7	

since 2015. 8	

Q. What data did you locate? 9	

I first looked at PNM’s electric operating revenues and expenses, as reported to the 10	

Securities and Exchange Commission on Form 10-Ks and 10-Q. I have summarized 11	

those results in the following table. 12	



	 52 
	

Year Revenues Expenses 

2015 $1,131,195,000 $591,000,000 

2016 $1,035,900,000 $414,700,000 

2017 $1,104,200,000 $423,000,000 

2018 $1,092.000,000 $481,000,000  

2019 $1,093,800,000 $554,700,000 

Q1 2020 $248,133,000 $214,528,000 

 A. 1	

Sources: 2017 Form 10-K at A-45; 2019 Form 10-K at A-40. Relevant pages are attached 2	

as Exhibit CKS – 18 and CKS - 19. Q1 2020 Form 10-Q at 15, Exhibit CKS - 20. Those SEC 3	

reports show that PNM’s revenues have swung by as much as 8% from year to year, 4	

and its expenses by nearly 30%. There is no reasoned basis to believe that PNM’s 5	

revenues or expenses for 2020 or beyond will be the same as for 2015.  6	

Q. Did you locate any other probative data? 7	

Yes. I also looked for a surrogate for PNM’s required rate of return. I started with a 8	

review of the prime interest rate, which is usually understood to be the minimum 9	

interest rate charged by a commercial bank on short-term business loans to large, best-10	

rated customers or corporations. “Prime rate definition”, 11	

https://www.dictionary.com/browse/prime-rate, retrieved June 25, 2020.  12	
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Over the five years since Case No. 15-00261, the prime rate has swung by 225 basis 1	

points: 2	

December 17, 2015 - 3.5% 3	
December 15, 2016 - 3.75% 4	
March 16, 2017 - 4.00% 5	
June 15, 2017 - 4.25% 6	
December 14, 2017 - 4.50% 7	
March 22, 2018 - 3.75% 8	
June 14, 2018 - 5.00% 9	
September 27, 2018 - 5.25% 10	
December 20, 2018 - 5.50% 11	
August 1, 2019 - 5.25% 12	
September 19, 2019 - 5.00% 13	
October 31, 2019 - 4.75% 14	
March 4, 2020 - 4.25% 15	
March 16, 2020 - 3.25% 16	

“Historical Prime Rate”, https://institute.jpmorganchase.com/about/our-17	

business/historical-prime-rate, retrieved June 25, 2020. 18	

Q. Is the prime rate equivalent to PNM’s required rate of return? 19	

A. No. The prime rate only captures the costs of short-term borrowing, which would be 20	

just one component of PNM’s overall required rate of return. However, the marked 21	

changes in the prime rate support the conclusion that costs of capital have varied 22	

significantly over the five years since Case No. 15-00261. 23	

Q. What factors go into PNM’s required rate of return? 24	

A. The two major components would be PNM’s cost of debt and the rate of return on its 25	

common stock. 26	
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Q. Were you able to find evidence of changes in those components over the last five 1	

years? 2	

A. In its annual Form 10-K filings, PNM reported wide variations in its short-term 3	

borrowing over the five years. PNM also reported varying costs of long-term debt over 4	

that period. As of May 1, 2020, PNM reported that it had short-term debt with weighted 5	

average interest rates between 2.10% and 2.27%, and long-term debt with weighted 6	

average interest rates between 1.37% and 2.70%. Q1 2020 Form 10-Q at 108. Exhibit CKS 7	

- 20. 8	

Q. What about return on equity? 9	

A. Publicly available data on return on equity are on PNM Resources, PNM’s parent 10	

holding company. For PNM Resources, return on equity has fluctuated widely since 11	

2015, from a low in September 2016 of .06% to a high a year later of 8.92%. PNM 12	

Resources (Holding) ROE 2006-2020, Macrotrends - The Premier Research Platform, 13	

https://www.macrotrends.net/stocks/charts/PNM/pnm-resources-holding/roe, 14	

retrieved June 27, 2020. Again, these variations during the five years strongly suggest 15	

that the data relied upon by the Commission in 2015 are woefully out of date. 16	

Q. Are there recent data on PNM’s own rate of return? 17	

A. Yes. On April 17, 2020, PNM made a compliance filing which revealed that its return 18	

on equity for calendar year 2019 was 9.622%. Affidavit of Thomas Baker Regarding 2019 19	

Earnings Report, Case No. 12-00007-UT. Relevant pages of that report are attached as 20	

Exhibit CKS – 21. 21	
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Q. How does that compare with PNM’s authorized rate of return? 1	

 A. It is higher. The Commission authorized a 9.575% rate of return on equity for PNM 2	

is 2015 general rate case, and confirmed that same rate of return on equity in PNM’s 3	

2016 general rate case. Final Order Partially Adopting Corrected Recommended Decision 4	

(September 28, 2016) at 15-16; Revised Order Partially Adopting Certification Of Stipulation 5	

(January 10, 2018), Order On Notice Of Acceptance (January 17, 2018), Modified Revised 6	

Stipulation (January 23, 2018) at 5, Order Closing Docket (January 31, 2018) Case No. 16-7	

00276-UT. 8	

The reductions in PNM’s operating risk since its 2015 general rate case also support a 9	

conclusion that its required rate of return now is lower than in 2016.  10	

Q. Did you look at anything else? 11	

A. Yes, I looked for an analog for PNM’s regulated rate base, that is, the net amount of 12	

investment, funded by investors, in utility plant and other assets devoted to the 13	

rendering of utility service upon which a reasonable rate of return may be earned. The 14	

Ratemaking Formula and Basic Components, at slide #6, 15	

https://pubs.naruc.org/pub.cfm?id=538E730E-2354-D714-51A6-5B621A9534CB 16	

(retrieved June 27, 2020.) 17	

Q. What data did you decide to use? 18	

A. I settled on PNM’s reported changes to its utility plant as a parallel to the amounts 19	

by which it would have adjusted its 2015 rate base each year, if it had filed a general 20	

rate case in that year. 21	
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Q. What did you find? 1	

A. I used PNM’s explanations of its changes to utility plant in service found in its SEC 2	

reports for each year.  3	

Q. What did those reports show? 4	

A.  PNM’s has made ongoing additions and decreases in generation, transmission, and 5	

distribution facilities over the period 2105-2019. 6	

PNM’s expenditures for additions to utility plant were $309.1 million in 2017, including 7	

expenditures on jointly-owned projects. 2017 10-K at B-83, Exhibit CKS - 19. Its 8	

expenditures for additions to utility plant were $255.6 million in 2018, including 9	

expenditures on jointly-owned projects. And its expenditures for additions to utility 10	

plant were $341.8 million in 2019, including expenditures on jointly-owned projects. 11	

2019 10-K at B-77-78, Exhibit CKS - 18. 12	

Most recently, PNM reported:  13	

Included in construction expenditures for 2020 - 2021 above are $91.8 million for 14	
anticipated expansions of PNM’s transmission system and net investments of 15	
approximately $285 million for PNM’s agreement to purchase the Western Spirit 16	
Line, subject to certain conditions being met prior to closing. Construction 17	
expenditures also include approximately $298 million in 2020 - 2022 for PNM’s 18	
recommended SJGS replacement resource scenario…Not included in the table 19	
above are potential incremental expenditures for new customer growth in New 20	
Mexico and Texas…  21	

2019 10-K at A-50 (emphasis added.) That same report explains PNM’s most recent and 22	

anticipated changes in plant. A-8. Exhibit CKS - 18.  23	
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The ongoing variability of PNM’s plant in service is also shown in its PNM Exhibit 1	

ABCWUA 1-18, comparing the net book value of 12 facilities between 2016 and 2020. A 2	

copy of that response is attached as Exhibit CKS - 22. Finally, PNM stated that it 3	

“expected an increase in rate base of approximately $200 million from the end of the test 4	

period in NMPRC Case No. 16-00276-UT [through 2020.]” PNM’s response to NMAG 5	

Interrogatory 1-6, Exhibit CKS - 2. 6	

Q. What conclusions do you draw from these plant-in-service data? 7	

A. These financial reports show PNM making additions to its utility plant each year 8	

since 2015, offset to varying degrees by plant decreases. PNM’s plant in service is 9	

different now than it was in 2015, its ownership shares in generation have changed 10	

[Palo Verde Nuclear Generating Station], its depreciation accruals have changed, and it 11	

will be abandoning a substantial generation facility [San Juan Generating Station] 12	

during the time the proposed rider would be in effect. Regardless of whether what 13	

components of those changes would be properly included in PNM’s rate base, and how 14	

some previous elements of its rate base have been reduced or removed over the same 15	

period, I believe the pattern of steady changes to plant in service is sufficient to make 16	

the point that PNM’s rate base has not been static since 2015.  17	

Q. What is your conclusion from all these data? 18	

A. That there is sufficient reason for the Commission to reject the proposed Adjustment 19	

Mechanism due to its being based upon outdated fundamentals. A test year beginning 20	

October 1, 2015, and running through September 30, 2016, as was submitted in Case No. 21	

15-00261-UT, is simply too old a starting point to make Commission approval 22	
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appropriate. There are no more current data than those in the 2015 rate case that could 1	

be used to examine PNM’s rates because, “a fully allocated Embedded Class Cost of 2	

Service Study ("ECCOSS") to support the final revenue requirement and individual rate 3	

class revenue is not available.” PNM’s response to CCAE Interrogatory 1-5, Exhibit CKS 4	

- 5.  5	

The purpose of using a test year is to determine a representative 12-month period so as 6	

to reflect normal utility operations for the time period the new rates are likely to be in 7	

effect. Utility Rates Study June 2010, Minnesota Public Utilities Commission, at 3, 8	

https://mn.gov/puc/assets/012854_tcm14-5188.pdf (retrieved June 27, 2020); Rate 9	

Base, Rate-Of-Return Regulation Overview, International Telecommunications Union-10	

Policy and Regulation at 14, https://www.itu.int/ITU-D/finance/work-cost-11	

tariffs/events/tariff-seminars/banjul-04/gambia-5.pdf (retrieved June 26, 2020.) 12	

The elements of the test year from Case No. 15-00261-UT no longer can reasonably be 13	

expected to match those of a period starting in 2021 or later. PNM has chosen not to 14	

follow the normal process for creating a decoupling adjustment. “Decoupling begins 15	

with a general rate case, in which a revenue requirement is determined and rates are 16	

established in the traditional way. Thereafter, rates are adjusted periodically to ensure 17	

that the utility is actually collecting the allowed amount of revenue, even if sales have 18	

varied from the assumptions used when the previous general rate case was decided.” 19	

Lazar, supra, at 89 (emphasis added.) While the Efficient Use of Energy Act directs the 20	

Commission to act upon a utility decoupling request (without requiring that such a 21	

request be a stand-alone filing), the data presented to the Commission in support of that 22	
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request must be reliable, justifiable, and reflective of the period when the adjustment 1	

mechanism will be in effect. PNM’s use of its 2015 general rate case does not give the 2	

Commission current, reliable, or appropriate data on which to analyze its request. 3	

Q. What should the Commission require PNM to do? 4	

A. The Commission should require that any utility decoupling filing, including PNM’s, 5	

be based on current data, as it has required in other cases as I noted earlier. As to PNM, 6	

since it has not presented any data updating its 2015 revenue requirement, the 7	

Commission should direct PNM to defer a decoupling request until after a new general 8	

rate case is filed and decided, and then use the up-to-date data from that rate case as a 9	

starting point for consideration of a decoupling request. 10	

PNM Witness Azar agreed that this is the proper approach which PNM’s decoupling 11	

request should take: “At each rate case, the NMPRC would set an “Authorized Fixed 12	

Cost per Customer” and an “Authorized Fixed Cost Recovery per kWh” and those 13	

values would remain constant until the next rate case;” Azar Direct at 5 (emphasis 14	

added.) That approach would both comply with the terms of the 2019 EUEA 15	

amendment and constitute sound regulatory policy, but the Commission has not made 16	

either of those determinations that Witness Azar testified it should. 17	

Q. Are there other ratemaking principles violated by PNM’s request? 18	

A. Yes–the bars on discriminatory rates and on single issue ratemaking. 19	

  20	
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 1	

PNM’s proposal would result in discriminatory rates 2	
 3	
Q. What is the principle of the bar on discriminatory rates? 4	

A. The bar on discriminatory rates is found in New Mexico statutes, which require that 5	

“No public utility shall establish and maintain any unreasonable differences as to rates 6	

of service either as between localities or as between classes of service.” Section 82-8-6. 7	

Q. How does that apply here? 8	

A. PNM has proposed to only impose decoupling on the Residential and Small Business 9	

Classes. The result of approving that would be impermissible discrimination among 10	

PNM’s customer classes. 11	

Q. Please explain. 12	

A. PNM’s asserted impetus for its proposal is a decline in customer usage. As I 13	

discussed earlier, for the Residential Class that is a false statement: PNM’s sales to the 14	

Residential Class increased between 2017 to 2019, from 3,139,414 mWh to 3,229,973 15	

mWh, and has seen increased residential customer usage so far in 2020 when compared 16	

to 2019.  17	

For the Small Business Class, usage has declined.  18	

In contrast, PNM’s sales to its industrial users went from 957,308 MWh in 2015 to 19	

1,152,536 MWh in 2019, an increase of 20.4%. PNM 2019 10-K report at A-27, Exhibit 20	

CKS – 18.When viewed dispassionately, PNM has chosen to seek decoupling on one 21	
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rate class with current increases in usage and on one with declining usage, while 1	

exempting a class with over 20% growth in consumption. There is simply no logic to 2	

those choices. 3	

The differences among the affected and exempted classes cannot support a reasoned 4	

approval of PNM’s proposal as filed. If the real concern is collecting fixed costs in the 5	

face of reduced sales, then decoupling should not be applied on residential users whose 6	

consumption will be at least as high as historic levels.  7	

PNM’s failure to build a plan based upon similar class characteristics, and its choice to 8	

ignore material class differences, brings its proposal within the statutorily barred 9	

“unreasonable differences as to rates of service …as between classes of service.” 10	

Classifications of customers for ratemaking purposes cannot be unjustly discriminatory: 11	

A classification must, however, in order to be valid, comport with the rule or 12	
principle of sound legislative classification, in that there must be some actual 13	
difference of situation and condition, bearing a reasonable and just relation to the 14	
matter of rates; and an arbitrary or unreasonable classification amounts to unjust 15	
discrimination. 16	

City of Parsons v. Perryville Util. Dist., 594 S.W.2d 401, 406 (Tenn. Ct. App. (1979) 17	

(quoting 94 C.J.S. Waters § 297 (1956))(emphasis added.) “Rates should apportion the 18	

total cost of service fairly among different consumers.” “Principles of Public Utility 19	

Rates”, Bonbright (1961) at 291. The choices shown in PNM’s proposal arbitrary and 20	

unreasonable even when measured against PNM’s own asserted reason for the 21	

proposal, and amount in unjust discrimination against the Residential Class and the 22	

Small Business Class. 23	
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Q. Has this issue been addressed by the Commission? 1	

A. Yes, in Case No. 16-00276-UT. In that case, after hearing, PNM and intervenors 2	

entered into a stipulation that addressed both PNM’s increased revenue requirement 3	

and rate design. The Hearing Examiners found great fault with the proposed rate 4	

design on the ground that would result in unduly discriminatory rates. They said: 5	

One final regulatory principle that must be considered in light of the foregoing 6	
findings is the legal rule against undue discrimination framed by Bonbright in 7	
the seminal Principles of Public Utility Rates:  8	

The legal obligation of public utilities to avoid unduly discriminatory rate 9	
relationships is distinguished from the equally general obligation to 10	
charge rates, each of which is ’just and reasonable’ in itself. Needless to 11	
say, these two basic mandates are related; and a commission’s finding of 12	
undue discrimination between rates is likely to go hand-in- hand with a 13	
finding that at least one of these rates is also unreasonable. But not 14	
necessarily so: for undue discrimination may be held to exist between two rates, 15	
neither of which would be found ’unreasonable per se’- possibly because the one 16	
rate may be near the bottom of a ’zone of reasonableness" whereas the other may 17	
lie nearer the top. In this event, the remedy may take the form of an increase in the 18	
former rate, of a decrease in the latter, or of a mutual adjustment. 19	

While none of the classes receiving the special rate concessions afforded under 20	
paragraphs 12, 13 and 18 of the stipulation might be found unreasonable per se, 21	
there undeniably remains a vastly disproportionate distribution of the 22	
stipulation’s proposed revenue increases between the small minority of classes 23	
receiving greatly "reduced pro rata" allocations and the overwhelming majority 24	
receiving "full pro rata" allocations. Therefore, considering the cumulative weight 25	
of the evidence showing the rate concessions contravene the fundamental 26	
principles of ratemaking discussed above, the Hearing Examiners find in accord 27	
with Section 62-8-6 of the Public Utility Act undue and unreasonable 28	
discrimination in the stipulation’s rate design, particularly between the proposed 29	
revenue increases set substantially below the 65% lower band for Rates 11B and 30	
20 in Phases I and IY and the revenue increases for the thirteen remaining rate 31	
classes. 32	

Certification of Stipulation, Oct. 31, 2017, at 109-110 (emphasis added.). 33	
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The Commission subsequently rejected the negotiated rate design and required revision 1	

to the parties’ rate design in order to achieve approval of their stipulation, echoing the 2	

Hearing Examiners’ findings and explaining: 3	

27. The Certification finds that Paragraphs 12, 13 and 18 of the Revised 4	
Stipulation adopting a "pro rata" revenue allocation methodology and providing 5	
special concessions and discounts to Rate Classes 3B, 11B and 20 do not 6	
comport with applicable regulatory principles. The Certification finds that the 7	
proposed "reduced pro rata allocation" does not move rates closer to the goal of 8	
cost based recovery, is inconsistent with the principles of gradualism and results 9	
in discriminatory rates due to the special rate concessions which remove these 10	
three rate classes from the "pro rata" allocation method applies to the remaining 11	
twelve rate classes and results in two of the rates classes receiving substantially 12	
discounted rate increases. The Certification recommends removal of such 13	
provisions and substitution of a pro rata allocation of the rate increases across all 14	
rate classes so that each rate class ultimately receives a revenue increase of 15	
9.04%.  16	

Revised Order Partially Adopting Certification of Stipulation, Jan. 11, 2018, at 7 (emphasis 17	

added.) The parties subsequently agreed to the Commission’s removal of the 18	

discriminatory rate design feature. 19	

PNM has apparently not taken the Commission’s guidance from Case 16-00276-UT into 20	

account, since its proposal here has the same discriminatory flaw: two classes would be 21	

placed under a new rate design that is fundamentally designed to increase their rates, 22	

while all other classes would escape that rate design. 23	
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Q. Why do you say that PNM’s proposal is “fundamentally designed to increase their 1	

rates”? 2	

A. Because all of PNM’s arguments in support of the proposed rate design change are 3	

based on PNM’s assertion that it will lose revenue unless its proposal is adopted. It 4	

defies logic to think that PNM would be proposing its decoupling plan if it believed the 5	

primary effect would be to refund charges back to residential and small business 6	

ratepayers! Combined with the empirical data reported by Brucal and Tarui that I will 7	

discuss in a following section, it seems obvious that PNM’s motivation for its proposal 8	

here is to generate more revenue by increasing the total revenues collected from the 9	

Residential and Small Business Classes. 10	

Q. But doesn’t PNM explain why other classes are exempted from its proposal? 11	

A. Witness Chan testified on this point: 12	

Historically, a significant portion of the fixed costs for these two classes of 13	
customers is recovered through the energy charge as compared to other 14	
customer classes. PNM has not identified the same issues related to the 15	
Company’s fixed cost recovery within other customer classes. Other customer 16	
classes that have a demand charge in addition to the monthly customer charge 17	
are able to recover additional fixed costs through the demand charge. These 18	
demand charges better align rates with costs and reduce the probability of PNM 19	
not recovering its fixed costs from these customers.  20	

Chan Direct at 3-4. 21	

While Witness Chan asserts that PNM has not identified the same issues of asserted 22	

fixed cost recovery with classes other than Residential and Small Business, it is 23	

impossible for the parties in this case to know what the costs—fixed or variable—of 24	

serving any class are at present, since PNM has not presented the necessary current 25	
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information that would only be available in a general rate case. All we have is Witness 1	

Chan’s assertions about certain costs from 2015 that are almost certain to have changed 2	

in the past five years. 3	

Q. Is that enough reason for the Commission to reject PNM’s proposal? 4	

A. Absolutely. Section 62-8-6 requires that “No public utility shall establish and 5	

maintain any unreasonable differences as to rates of service either as between 6	

localities or as between classes of service.”) (emphasis added). Placing two classes 7	

under a new rate design that anticipates collecting more revenue from the classes 8	

through a unique “rider’ while letting all other ratepayers escape that rider is directly 9	

comparable to the “special rate concessions” which would have been granted to only 10	

three rate classes in Case 16-00276-UT. The Commission was right to reject that special 11	

treatment of favored classes then and should do the same now. 12	

PNM’s proposal amounts to single-issue ratemaking 13	
 14	
Q. What is the principle surrounding single-issue ratemaking? 15	

A. The principle arises from the core need for a regulatory body to have a complete 16	

picture of a utility’s operations and finances when setting any rates for that utility. 17	

Unless the agency has a sound factual record of the utility’s rate base, financing costs, 18	

expenses, and revenues, the agency cannot make a reasoned determination of whether 19	

the rates are overall fair and reasonable. When a utility asks for one specific adjustment 20	

to its rates without providing the regulator with corresponding information about other 21	

factors which go into setting rates, approval by the regulator risks over- or under-22	
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stating the actual level at which rates should be set. This piecemeal approach to 1	

ratemaking is disfavored for that reason: 2	

Utilities often seek regulatory approval for isolated changes in costs, such as 3	
infrastructure replacement, smart grid investments, and distribution system 4	
“hardening” for storm resistance. These are examples of single-issue ratemaking. If 5	
the regulator evaluates only a subset of cost categories, other cost centers (which 6	
may be declining) are not examined. In a general rate case, both increasing and 7	
decreasing costs are considered, and only when the “net” impact over time is a 8	
need for higher revenues is a rate increase approved.  9	

Lazar, supra, at 83. 10	

 Q. Has the Commission addressed this issue before? 11	

A. It has. In October 1987, the Commission explained why it rejected the general use of 12	

single-issue ratemaking: 13	

[T]he Commission must balance the interests of ratepayers and shareholders and 14	
consider the overall end result of its rate orders … separate, formal rate 15	
proceedings for incremental changes in rates are not favored by the courts or by 16	
this Commission. [cite omitted] In practical terms, these principles mean that the 17	
Commission should not approve a rate or charge which will increase revenues 18	
unless the utility demonstrates that it will not result in earnings above a 19	
reasonable rate of return. If a utility is allowed to increase a single rate without 20	
showing that it is under-earning and suffering a revenue shortfall, it can 21	
selectively bring forward issues that will enhance revenues and ignore areas 22	
where it is overcollecting.… This long-established policy is designed to protect 23	
ratepayers from an increase in one cost of service component which might be 24	
offset by a reduction in another cost of service component.  25	

Final Order, Case No. 2058 (Public Service Company of New Mexico) at 6-7.  26	

The Commission noted one exception to its general rejection of single-issue ratemaking 27	

– a “revenue neutral” request: 28	

[A] request for a change which is or can be made "revenue-neutral" may be given 29	
full consideration on its merits without submitting the minimum data required 30	
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in General Orders No. 40, No. 41 and No. 42. Revenue-neutral would be a change 1	
which results in no additional operating revenue accruing to the utility. For 2	
example, if a utility increases one rate which would have the impact of increasing 3	
revenues, it would need to decrease another rate by an amount sufficient to 4	
offset this positive revenue impact or use some mechanism to flow these 5	
additional revenues back to ratepayers in order to make the change revenue-6	
neutral. 7	

Final Order at 7.  8	

Q. Has PNM addressed this policy that any single-issue rate change must be revenue 9	

neutral its request here? 10	

A. In a way. PNM admits that its request is a single issue, but attempts to avoid the 11	

Commission’s policy rejecting such requests (noting exactly the same concerns I have 12	

discussed) by claiming since the proposal uses the same revenue requirement as in its 13	

2015 general rate case, it “is unclear” if runs afoul of the bar on piecemeal ratemaking. 14	

Azar Direct at 21.  15	

Q. Is that a reasonable basis for the Commission to make an exception to its “no 16	

single issue” policy for PNM’s decoupling request? 17	

A. No. PNM rests its argument for permitting Commission action on its decoupling 18	

request on the claim that the proposal just uses the revenue requirement set by the 19	

Commission in 2015. That argument is wrong for three reasons.  20	

Q. What are those reasons? 21	

A. First, the Commission’s standard for an exception is that the request be revenue 22	

neutral—that it arise from a former case’s level of revenue requirement.  23	
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Q. Isn’t PNM’s request revenue neutral? 1	

A. No. First, the tracking mechanism PNM has proposed defers recovery of revenues 2	

when they would exceed forecasted revenues for each customer class and puts the 3	

excess into a holding account for later billing. Petition at 2. A carrying charge would be 4	

added to those excess funds, resulting in collection of more revenues (assuming the 5	

calculations of missed revenues to be accurate) than permitted in the 2015 general rate 6	

case. 7	

In addition, PNM proposes adding $350,000 of additional revenues to its collection from 8	

customers in the two impacted classes by imposing all the costs of administering its 9	

decoupling mechanism. Fenton Direct at 17-18. PNM’s witnesses present no evidence 10	

that those new costs that would be added to rates, not present in 2015 nor approved in 11	

any prior rate case, would be offset by any reductions in rates elsewhere, as required to 12	

achieve revenue neutrality. 13	

Perhaps most revealing is the admission by PNM that it decided to postpone a general 14	

rate case when it would seek an increase in revenue requirement “that would have been 15	

larger than what PNM is estimating its recovery would be through this decoupling 16	

mechanism in 2021.” Azar Direct at 4 (emphasis added.) That admission that PNM does 17	

expect an increase in revenue requirement as a result of its decoupling request puts to 18	

rest any claim that this filing would be revenue-neutral if approved.   19	

Further, there is empirical evidence that the likely result of PNM’s decoupling proposal 20	

will be an overall increase in customer payments from the two targeted classes. In 2019, 21	
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researchers at the Grantham Research Institute (established by the University of Leeds 1	

and the London School of Economics and Political Science) released a working paper on 2	

the rate effects of decoupling. The authors found: 3	

The U.S. utility data in 2000-2012 reveals that RD [Revenue Decoupling] is 4	
associated with more than 10% higher electricity prices and revenues in two 5	
years after RD is implemented relative to similar non-decoupled utilities. 6	
Between these comparable utilities, there are no significant differences in the 7	
electricity sales, indicating that RD tends to allow larger increases in utility 8	
revenues. Theoretically, unexpected sales declines would lead to higher 9	
electricity prices while unexpected sales increases would lead to lower prices. RD 10	
adjustments have yielded both refunds and surcharges, but the data indicates 11	
that electricity prices demonstrate downward rigidity and statistically 12	
significant upward adjustments for the utilities subject to RD. 13	

“Revenue Decoupling For Electric Utilities: Impacts On Prices And Welfare”, Brucal and 14	

Tarui (November 2019) at 1 (emphasis added), Centre for Climate Change Economics 15	

and Policy Working Paper No. 343 ISSN 2515-5709. 16	

If there is some reason why PNM’s decoupling proposal will not parallel the material 17	

upward effect on retail prices found by Brucal and Tarui, PNM has not brought forward 18	

any evidence of that difference.  The Commission should require that PNM provide 19	

specific facts to demonstrate the continued rate neutrality of its proposal, and it should 20	

not accept generalizations from PNM in lieu of those facts. Since there are no such facts 21	

in PNM’s filed testimony, its proposal should be rejected as a single-issue rate increase. 22	

Q. What is the second reason? 23	

A. The decoupling proposal is actually a revision to the Commission-approved rate 24	

design for the two subject classes. The proposal would impose a new, additional charge 25	
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on those ratepayers not found in any previous Commission-approved rate, thereby 1	

altering the rate design last approved by the Commission.  2	

Q. Does PNM offer any justification for single-issue ratemaking here? 3	

A. Witness Azar offers five “extraordinary exceptional circumstances” as justification: 4	

A global pandemic that is prompting a partial shut down of the economy;  5	

Changes in electricity usage and difficult to predict post-pandemic usage;  6	

PNM foregoing a full-blown rate case that would have proposed a large increase 7	
in revenue requirement;  8	

A new law that expressly demonstrates the Legislature’s desire for “a rate 9	
adjustment mechanism that ensures that the revenue per customer...is recovered 10	
by the public utility without regard to the quantity of electricity actually sold by 11	
the public utility.” NMSA 1978, § 62-17-5(F)(2); and  12	

Most importantly, the NMPRC adopted a Stipulation in which PNM agreed to 13	
submit a stand-alone mechanism to eliminate the regulatory disincentives to 14	
energy efficiency and load management.  15	

Azar Direct at 22-23. 16	

Q. Are any of these assertions valid reasons for the Commission to permit single-17	

issue ratemaking here? 18	

A. No. Let me address each in turn. 19	

The first two assertions, regarding the current COVID-19 pandemic and uncertainty of 20	

future usage, are linked. As I noted earlier in this testimony, PNM has told the 21	

Securities and Exchange Commission that it has not experienced any significant impacts 22	

in customer usage in the first quarter of 2020 due to COVID-19, and it expects to see 23	

increased residential customer usage compared to 2019. First Quarter SEC 10-Q filing. 24	

Other utilities similarly do not see detrimental effects from COVID-19: 25	
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Dominion Energy (D) expects "incremental residential load" gains as a result of 1	
COVID-19 fallout. Southern Company CEO Tom Fanning says his company is 2	
"nowhere near" a need to review earnings guidance because of a potential 3	
recession. Sempra Energy (SRE) has reaffirmed earnings per share guidance for 4	
2020 and 2021, as well timing for the sale of assets in Chile and Peru. And Xcel 5	
Energy (XEL) says it still "hasn’t seen material impact on its business." 6	

Electricity Demand In The Time Of COVID-19, Roger Conrad, Forbes Markets, 7	

https://www.forbes.com/sites/greatspeculations/2020/03/30/electricity-demand-in-8	

the-time-of-covid-19/#652691577e86 (retrieved July 15, 2020.) 9	

A review of energy data from 113 homes in located in a neighborhood in Austin, TX in 10	

March 2020 found that, compared to the three previous March months, total residential 11	

demand was up all day long. In sum, daily residential demand was ~20% higher than in 12	

previous March months. The increase in residential usage was true regardless of 13	

whether the homes did or did not have domestic solar. Both HVAC and refrigerator 14	

usage showed material increases over the historical periods. “COVID-19 is changing 15	

residential electricity demand”, Hinson, Renewable Energy World (April 9, 2020), 16	

https://www.renewableenergyworld.com/2020/04/09/covid-19-is-changing-17	

residential-electricity-demand/ (retrieved July 6, 2020.) 18	

The suggestion that the COVID-19 pandemic is a sui generis event that will have 19	

consequences for which PNM could not possibly prepare greatly overstated. The utility 20	

industry plans for catastrophic events as a normal part of its business operations, if for 21	

no other reason than its outside plant is subject to abnormal events on a recurring basis. 22	

As to the pandemic, industry observers do not see danger on the horizon: 23	
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There is no real threat to our utilities from this pandemic because disaster 1	
planning is an integral part of electric and gas utilities, which regularly deal with 2	
hurricanes, earthquakes, cyberattacks and other disruptions that threaten to 3	
disable critical infrastructure. 4	

In fact, the utility and energy industries started developing detailed pandemic 5	
plans over a decade ago, in the wake of SARS. These plans involve stopping and 6	
putting off maintenance and routine activities until the pandemic dies down, 7	
restricting site access to essential personnel, seating control center staffers farther 8	
apart from each other and being prepared to scale down to a skeleton crew if 9	
enough people get sick. 10	

… 11	

[T]his pandemic’s effects on energy use is going to be complicated. Like 9/11 and 12	
the 1918 Spanish Flu, this pandemic will change how we live and that will mean 13	
how we use energy. At the least, more workers will work from home if at all 14	
possible. 15	

“How Will The Coronavirus Affect Energy Use In America?” Conca, Forbes Energy (March 16	

23, 2020), https://www.forbes.com/sites/jamesconca/2020/03/23/how-will-the-17	

coronavirus-affect-energy-use-in-america/#64b9b48799a0 (retrieved July 16, 2020.)  18	

Arcadia (previously known as Arcadia Power) analyzed twelve months of historical 19	

energy bill data from approximately 10,000 households across thirteen of the largest 20	

metropolitan areas in America, comparing usage rates and energy bills before and after 21	

nationwide lockdowns began, factoring in average yearly weather fluctuations by 22	

city. The results showed a significant increase in energy consumption at home is 23	

expected this Summer. With a sample size of roughly 900 households per city, Arcadia 24	

measured the increase in residential energy use from March and April to estimate the 25	

bump from stay-at-home orders, and found increases in both usage and bills due to 26	

sheltering in place in each of the thirteen areas. Phoenix, for example, showed an 27	

expected Summer bill increase of seven percent. “Expect A Coronavirus Spike In Home 28	



	 73 
	

Energy Bills This Summer”, Conca, Forbes Energy (June 30, 2020) 1	

https://www.forbes.com/sites/jamesconca/2020/06/30/expect-a-coronavirus-spike-2	

in-home-energy-bills-this-summer/#73ffa7d427f7 (retrieved July 16, 2020.) 3	

The U.S. Energy Information Administration’s July 7, 2020 report on 2020-2021 energy 4	

use notes:  5	

EIA forecasts 4.2% less electricity consumption in the United States in 2020 6	
compared with 2019. The largest forecast decline occurs in the commercial sector, 7	
where EIA expects retail sales of electricity to fall by 7.0% this year because of 8	
COVID-19 mitigation efforts. Forecast electricity sales to the industrial sector fall 9	
by 5.6%. EIA forecasts that residential sector retail electricity sales in 2020 will be 10	
similar to 2019 as less electricity use for heating in the first quarter is offset by 11	
more consumption during the rest of the year as a result of people spending 12	
more time at home. EIA forecasts total U.S. electricity consumption will rise by 13	
1.5% in 2021. 14	

“Short-Term Energy Outlook” (emphasis added), 15	

https://www.eia.gov/outlooks/steo/ (retrieved July 16, 2020.) Those projections 16	

belie PNM’s assertion that it needs decoupling immediately to prevent pandemic-17	

related disaster. 18	

Q. What about the assertion that PNM’s foregoing of a full-blown rate case justifies 19	

approval of this single-issue filing? 20	

A. Witness Azar claims that PNM is foregoing a general rate case “that would have 21	

proposed a large increase in revenue requirement.” Azar Direct at 22. That attempted 22	

justification cannot withstand scrutiny. Witness Azar testifies that PNM was going to 23	

file a general rate case in the second quarter of 2020, and as a result was “forced” to 24	

submit this request.  Azar Direct at 4.  25	
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Q. Will adoption of PNM’s decoupling proposal actually avoid a rate case in the near 1	

future? 2	

A. No. Witness Fenton admitted that PNM still intends to file a general rate case in mid-3	

2021, with new rates to be effective in July 2022. Fenton Direct at 12. That general rate 4	

case will come within a few months of the requested implementation of the decoupling 5	

mechanism at January 1, 2021, so a claim that approval of this request will put off the 6	

expense and potentially higher rates resulting from a general rate case in any 7	

meaningful way is at best disingenuous.  8	

Q. What about changes to the EUEA? 9	

A. Witness Azar characterizes the changes to the EUEA as “expressly demonstrat[ing] 10	

the Legislature’s desire” for a decoupling rate structure for PNM. Direct Testimony of 11	

Lauren Azar at 23. That is a mischaracterization of the statute.  12	

Q. Please explain. 13	

A.   Section 62-17-5(F)(2) now provides the Commission with authority to approve “a 14	

rate adjustment mechanism that ensures that the revenue per customer approved by 15	

the commission in a general rate case proceeding is recovered by the public utility 16	

without regard to the quantity of electricity actually sold by the public utility.” 17	

(emphasis added.) Witness Azar conveniently omits the highlighted portion of the 18	

statute in her list of reasons why an exception permitting this single-issue ratemaking is 19	

appropriate. The authority given to the Commission through the amendment is to 20	

develop a rate adjustment mechanism that starts with a general rate case which 21	

explicitly sets and approves a baseline amount of revenue per customer. There is no 22	
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such decision in place on which PNM’s request can be built, and PNM has had to 1	

manufacture a “fixed revenue per customer” surrogate that it wants to use instead, 2	

starting with data that will be six years old when the Adjustment Mechanism begins to 3	

show on bills.  4	

Further, nothing in the 2019 amendment requires that a decoupling filing must be a 5	

stand-alone petition, and nothing in that amendment contradicts or limits the 6	

Commission’s policy against single-issue ratemaking. The amended statute provides no 7	

basis for Commission approval of PNM’s filing. 8	

Q. What about the stipulation in PNM’s earlier case? 9	

A. What the Stipulation in Case No. 16-00276-UT actually says is: 10	

the Signatories agree that a new docket should be opened for a hearing on EUEA 11	
disincentive identification and removal issues for PNM, the outcome of which 12	
would be implemented as part of PNM’s next general rate case. The Signatories 13	
agree that resolution of this issue within a new docket is timely and appropriate, 14	
and that the deferred implementation of that resolution to PNM’s next rate case 15	
addresses the issues identified in the Stipulation Order. 16	

… 17	

The Signatories acknowledge that in accordance with Rule 1.2.2.20(D) NMAC, by 18	
approving this Modified Revised Stipulation, the Commission is neither granting 19	
any approval nor creating any precedent regarding any principle or issue in 20	
future proceedings, unless the Commission explicitly provides otherwise in the 21	
order approving the Modified Revised Stipulation.  22	

Modified Revised Stipulation In Compliance With And Conforming To Commission’s Orders 23	

Granting Conditional Approval, January 23, 2018 at 16; 21 (emphasis added.) The 24	

Commission made it clear that the parties’ agreements would not bind it, “The 25	

Commission agrees with the Certification that there is no need for the Commission to 26	
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endorse or require any particular process that the Signatories may determine to follow 1	

outside of that which the Commission has followed.”  Revised Order Partially Adopting 2	

Certification of Stipulation, (January 10, 2018) at ¶87 (emphasis added.)  3	

Witness Azar is incorrect to suggest that the parties’ agreement in Case No. 16-00276-4	

UT provides any basis for overturning the Commission’s policy against single-issue 5	

ratemaking when the Commission expressly refused to endorse any process for future 6	

ratemaking, and the parties’ own agreement explicitly provided for deferral of the issue 7	

to PNM’s next general rate case. 8	

Q. What it the third reason? 9	

A. PNM fleshed out an argument in its Consolidated Response in Opposition to Motions to 10	

Dismiss. That pleading pointed to Witness Fenton’s claim “that the legislature has 11	

abrogated the policy against piecemeal ratemaking in these circumstances because 12	

Section 62-17-5(F)(2) of the EUEA explicitly permits a standalone petition for full 13	

revenue decoupling.” Response at.23.  14	

First of all, Witness Fenton reads more into that portion of the statute than is there. The 15	

actual language of Section 82-17-5(F)(2) is, “upon petition by a public utility.” That 16	

phrase does not contain any legislative direction about the proper form of a utility’s 17	

request – it merely requires the Commission to review a request when it is made. 18	

Q. What is wrong with PNM’s position? 19	

A. As I understand PNM’s argument, the Legislature should be seen as having spoken 20	

in a manner that would permit PNM to demand approval of whatever sort of 21	
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decoupling mechanism it proposes. That would require the Commission to ignore the 1	

constitutional and statutory provisions that require a balancing of interests between 2	

shareholders and consumers, or any other regulatory principles—such as I have noted 3	

throughout this testimony—set out by the New Mexico Supreme Court or the 4	

Commission. 5	

While the 2019 amendments to the EUEA add the decoupling concept to the EUEA, I 6	

see nothing in the language of those amendments that would support such a blanket 7	

overruling of fundamental regulatory requirements placed upon the Commission. 8	

Q. But doesn’t the 2019 amendment to the EUEA permit a decoupling plan? 9	

A. The plain language of the amendment does, but the plan as submitted by PNM 10	

conflicts with other statutory requirements in the Public Utility Act and the EUEA that 11	

cannot be over-ridden by that portion of the 2019 amendment. 12	

PNM’s request can only be decided in a general rate case. 13	

Q. What is the first statutory conflict? 14	

A. PNM’s filing attempts to ignore binding court direction on the manner in which such 15	

requests must be heard. 16	

Q. Please explain. 17	

A. In N.M. Indus. Energy Consumers v. N.M. Pub. Regulation Comm'n,  142 N.M. 533, 168 18	

P.3d 105, the New Mexico Supreme Court explained how to read and integrate 19	

provision of the Public Utility Act. The Court found that Section 62-8-7 provides for two 20	

types of rate change proceedings: general rate cases and automatic adjustment clauses, 21	

depending on the type of cost involved. Section 62-8-7(E) only allows a very limited set 22	
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of circumstances when a rate request can be heard outside of a general rate case. Those 1	

circumstances are set out in the statute, and the Court held they are limited to an 2	

increase in rates for taxes, or the cost of fuel, gas, or purchased power. The Court made 3	

it clear that, except for those four costs, every rate increase must proceed in a general 4	

rate case. The attempt by the utility in that case to recover its REC costs was rejected by 5	

the Court because they were neither “purchased power” nor “closely related to 6	

purchased power”, and the Commission’s avoidance of a general rate case process was 7	

vacated and remanded.  8	

PNM has not tried to frame its proposed rate adjustment mechanism here as being one 9	

of those specific circumstances: taxes, or fuel, gas or purchased power costs, as it clearly 10	

is not. Following the direction of the Court, PNM may only seek the rate increase it has 11	

proposed here in a general rate case. 12	

PNM’s proposal is inconsistent with the requirements of the EUEA and does not 13	
fairly balance ratepayer and investor interests 14	

 15	
Q. How does PNM’s proposal conflict with another statutory requirement? 16	

A. Section 62-17-5 F (1) provides that when the Commission considers a plan to 17	

“remove regulatory disincentives”, it must do so “in a manner that balances the public 18	

interest, consumers' interests and investors' interests.” 19	

Q. Does PNM’s proposal do that? 20	

A. No. PNM’s proposal provides benefits solely to its investors’ interests. By moving all 21	

risk of under recovery of fixed costs from investors to ratepayers, PNM’s proposal shifts 22	

the risk embedded in common equity to volumetric rates for residential and small 23	

business consumers. PNM has admitted that its proposal will reduce investors’ risk, 24	
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“PNM’s decoupling proposal will result in… reduc[ing] PNM’s financial risk… Because 1	

decoupling removes the uncertainty surrounding the amount of revenue that will be 2	

received, the utility’s financial risk is lowered.” Azar Direct at 3; 16. “[U]tilities with 3	

decoupled rates are in greater favor with credit rating agencies right now than utilities 4	

without decoupling. By granting this Petition, the Commission would reassure 5	

investors…” Fenton Direct at 6. 6	

That shift in risk allocation is incompatible with the balancing requirement of the 7	

statute. It is particularly problematic when viewed in the context of other regulatory 8	

decisions which have resulted in an overall reduction of risk to PNM’s investors. Those 9	

include passage of the Energy Transition Act in 2019 and the Commission’s decision in 10	

Case No. 19-00018-UT on April 1, 2020. 11	

Q. Please explain. 12	

A. The ETA permitted PNM to seek approval from the Commission of recovery of any 13	

undepreciated investment in coal-fired generating facilities which become 14	

uneconomic—clearly aimed at the San Juan Generating Station in the Four Corners 15	

Power Plant—as well as letting PNM recover decommissioning and mine reclamation 16	

costs from retail ratepayers. PNM did exactly as the ETA permitted, and the 17	

Commission granted PNM permission to recover its undepreciated investment in that 18	

plant plus certain decommissioning and reclamation costs. Final Order on Request for 19	

Financing Order (April 1, 2020), Case No. 19-00018-UT. That Commission decision 20	

removed tremendous financial risk to PNM’s investors, even while PNM retained its 21	

authorized rate of return from five years prior.   22	
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Q. Hasn’t PNM demonstrated its proposal fairly balances ratepayer and investor 1	

interests? 2	

A. No.  The Adjustment Mechanism as proposed by PNM is not advantageous for 3	

PNM’s customers and does not fairly balance ratepayer and investor interests. 4	

Q. Upon what do you base that conclusion? 5	

A. Several things.  6	

Q, Please explain. 7	

A. First, while PNM asserts that its proposed decoupling mechanism would not 8	

adversely impact customers’ incentive to install distributed generation, such as rooftop 9	

solar, it has done no actual work to ascertain if that is true. Witness Chan set out the 10	

rationale behind that conclusion, claiming “As I understand it, many customers install 11	

rooftop solar for environmental and economic reasons. Decoupling should not alter 12	

customers’ concerns regarding the environment.…the potential impact of the Shared 13	

Cost of Service Charge should not significantly impact the payback period for a rooftop 14	

solar installation and adversely affect customers’ incentives to install distributed 15	

generation.” Chan Direct at 23.  16	

Other than Witness Chan’s personal feelings, there is nothing in PNM’s proposal to 17	

demonstrate a factual basis for concluding its decoupling proposal will not dampen 18	

customer’s efforts towards efficiency and conservation. The New Mexico Supreme 19	

Court has rejected Commission reliance upon such “speculative assertion[s]” because 20	

they do not constitute substantial evidence. Plains Elec. Generation and Transmission Coop. 21	
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v. New Mexico Pub. Util. Comm'n, 967 P.2d 827. Witness Chan posits that the “3% cap” 1	

on rate increases for residential consumers means there will be no adverse effect. But 2	

that “3% cap” is illusory. As Witness Chan admitted, “If the decoupling mechanism 3	

produces a rate increase that is more than three percent of each customer class’s 4	

forecasted revenues before taxes and fees, the excess deferral amount above the three 5	

percent will be carried over in the Shared Cost of Service Deferral Account for recovery 6	

in a future year.” Chan Direct at 5. This carry-over means that there is no limit to the 7	

increased rates that residential consumers might be compelled to pay if the decoupling 8	

plan advanced by PNM went into effect. That potential for a growing and uncapped 9	

liability is bound to produce exactly the chilling effect Witness Chan dismisses out of 10	

hand. 11	

PNM knows that its residential customers are price-sensitive when it comes to 12	

renewable energy. PNM’s witness Alaric Babej testified on June 1, 2020, in In The Matter 13	

Of Public Service Company Of New Mexico's Renewable Energy Act Plan For 2021, Case No. 14	

20-00124 -UT, to that price sensitivity in the context of PNM’s “Blue Sky” program, and 15	

found that “Customers are very price sensitive when it comes to subscribing to a 16	

voluntary renewables program.” Babej Direct Testimony at 19. His testimony was filed 17	

only four days after Witness Chan filed her Direct Testimony in this case, so to suggest 18	

that PNM could not ascertain that residential customers are similarly price-responsive 19	

for rooftop solar and distributed generation flies in the face of the facts presented by 20	

Witness Babej. 21	
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Witness Azar asserts that its proposal will “retain customers’ control over their bills and 1	

their incentives for conservation and energy efficiency.” Azar Direct at 3. She also 2	

presents no factual support for this opinion, and does not explain how increasing the 3	

fixed portion of a residential consumer’s bill—over which the consumer has no control 4	

whatsoever—will grant control or retain incentives to reduce usage. 5	

PNM has presented no evidence regarding residential customer reaction to increased 6	

fixed charges. It apparently has conducted no customer surveys or in any other manner 7	

gathered facts to support Witness Chan’s personal opinion. PNM “did not perform any 8	

sensitivity testing around the 3% [cap] figure.” PNM response to NMAG Interrogatory 9	

1-4, Exhibit CKS - 2. This is the third time PNM has proposed a decoupling plan. It has 10	

been 14 years since Case No. 06-00210-UT, and surely by now PNM has had the time, 11	

resources, and ability to obtain real-world data about its residential customers’ reactions 12	

to increased fixed charges. PNM expended the necessary time and energy to survey 13	

customers regarding its “Blue Sky” program, so it clearly knows how to gather actual 14	

consumer data. Babej Direct Testimony in Case No. 20-00124 -UT at 13-14. Its failure to 15	

do the work here that would be necessary to show the Commission the expected effects 16	

of this proposal speaks volumes about PNM’s commitment to ensuring a customer 17	

benefit from decoupling.  18	

Q. Is there a practical aspect of discrimination in PNM’s proposal? 19	

A. Yes. Brucal and Tarui addressed this in their research, which I cited earlier. In 20	

addition to the overall increase in consumer prices under decoupling, they found, “RD 21	

[revenue decoupling] will unambiguously benefit those high-income households that 22	
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can afford to install capital-intensive solar panels and energy efficiency, but adversely 1	

affect low-income households that do not. Given inelastic demand for electricity, low-2	

income and presumably credit-constrained households would be adversely affected by 3	

the increase in price.” Revenue Decoupling at 5/25. 4	

New Mexico is a poor state. Income statistics for New Mexico from the US Census 5	

Bureau, in 2018 inflation-adjusted dollars, show that the state’s median household 6	

income is only $48,059, compared to the national median of $60,293. 19.5% of New 7	

Mexico residents live in poverty, compared to 11.8% nationally. Quick Facts - New 8	

Mexico, U.S. Census Bureau, https://www.census.gov/quickfacts/fact/table/NM,US# 9	

(retrieved September 5, 2020.) Only eight other states had a higher poverty rate in 2019. 10	

States With the Highest Poverty Rates, U.S. News and World Report, 11	

https://www.usnews.com/news/best-states/slideshows/us-states-with-the-highest-12	

poverty-rates?slide=10 (retrieved Sept. 5, 2020.) At the same time, 3.7% of New Mexico 13	

households are deemed to be “High Income Households” that make over $200,000 a 14	

year. New Mexico Income Statistics, https://www.incomebyzipcode.com/newmexico 15	

(retrieved Sept. 4, 2020.) The Commission should not approve this form of intra-class 16	

discrimination that PNM’s proposal would create and thereby exacerbate the economic 17	

disparities already in place. 18	

 Q. Are there other areas of overstated consumer benefit? 19	

A. Yes. PNM has made other claims about the relative benefits of its decoupling 20	

proposal that don’t mean what they claim. PNM Witness Fenton asserted. “…this 21	

focused petition on just decoupling reduces the regulatory burden on customers, 22	
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stakeholders, the commission and the Company.…approving decoupling will reduce 1	

the need to file rate cases to recover revenues lost due to declining usage per 2	

customer.” Fenton Direct at 7. The claim that granting this petition will reduce the need 3	

for future rate cases cannot be squared with Witness Fenton’s admission that PNM 4	

intends to file a general rate case in mid-2021, with new rates to be effective in July 2022. 5	

Fenton Direct at 12. 6	

Similarly, witness Azar testified:  7	

In exchange for a minimal Shared Cost of Service Charge in customers’ bill, the 8	
Commission is gaining the following:  9	

• Incentivizing the economic efficiency of PNM; 10	
• Eliminating the regulatory disincentives for energy efficiency, load 11	
management and distributed generation; 12	
• Decreasing the financial risk of PNM thereby increasing the likelihood of 13	
improved financial ratings and a lower cost of capital over the long term; 14	
• Eliminating the problems created by regulatory lag and allocating PNM’s fixed 15	
costs mostly through volumetric charges; 16	
• Stabilizing fixed-cost recovery to maintain the network during unprecedented 17	
times; 18	
• Ensuring that customer rewards for energy conservation and energy efficiency 19	
remain and that customers continue to have control over their bills; 20	
• Focusing PNM’s attention on quality service, operational efficiency and cost-21	
effective and innovated strategies for meeting demand; and 22	
• Avoiding a full-blown rate case wherein PNM would be seeking a larger 23	
increase than is estimated to be recovered under the decoupling mechanism in 24	
2021.  25	

Azar Direct at 19-20. The first five of those asserted benefits flow solely to PNM. The 26	

sixth, as discussed in my preceding answer, has no factual basis. The seventh is illusory 27	

because those are areas of focus which all utilities, including PNM, have a statutory 28	

obligation to be focused on daily. And the eighth, as discussed above, in contradicted 29	

by Witness Fenton’s testimony. 30	
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Q. Aren’t ratepayers benefitted by the cap on increased charges that is part of PNM’s 1	

proposal? 2	

A. PNM’s claim that residential ratepayers are protected by its “3% cap” is illusory. As 3	

Witness Chan admitted, “If the decoupling mechanism produces a rate increase that is 4	

more than three percent of each customer class’s forecasted revenues before taxes and 5	

fees, the excess deferral amount above the three percent will be carried over in the 6	

Shared Cost of Service Deferral Account for recovery in a future year.” Chan Direct at 5. 7	

This carry-over means that there is no limit to the increased revenues which the 8	

Residential Class can ultimately be required to pay, since that “Deferral Account” has 9	

no cap! If PNM computes a revenue shortfall from an affected class of greater that 3%, 10	

the amount over 3% does not go away, but is just postponed, to be collected in a future 11	

year. In addition, that growing debt would be accumulating interest—a “carrying 12	

charge” equal to the NMPRC’s Customer Deposit Interest Rate.” Azar Direct at 6. 13	

Even at the capped amount, the effect on residential ratepayers is more significant that 14	

PNM admits. That is because the “SCS Charge” as PNM has described it in its filing 15	

would not be billed to a customer based upon that customer’s volumetric usage. “The 16	

monthly SCS Charge is the annual ending balance in the SCS Deferral Accounts divided 17	

by the forecast annual number of customers…” Original Rider No. 52. PNM has 18	

calculated that fixed month charge, “The resulting bill impact on residential customers 19	

in 2022 would be $2.28 per customer per month after the 3 percent limitation is 20	

applied…” Chan Direct at 11. While that seems small superficially, it actually represents 21	

a 33% increase (from the current $7.00 residential customer charge noted in Exhibit SC-22	
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3, page 1, Exhibit CKS - 14) in the portion of a residential customer’s bill which cannot 1	

be avoided by any conservation or efficiency efforts that customer makes.  2	

That is perhaps the most negative effect of PNM’s proposal: it shifts more rate burden 3	

to the fixed portion of residential customers’ bills. There are no actions—other than 4	

leaving PNM’s system—which a residential customer can take to reduce those fixed 5	

charges. Conservation and efficiency improvements made by a customer will leave that 6	

portion of the customer’s bill untouched.  7	

“Increasing fixed charges undermines the price incentive for consumers to reduce usage 8	

through energy efficiency or conservation and handicaps the customer’s role in in the 9	

industry transformation. …Customers considering efficiency improvement investments 10	

will be faced with longer payback periods, and those who have already made such 11	

investments will be penalized.” Wood, Howat, Borenstein et al., “Recovery Of Utility 12	

Fixed Costs: Utility, Consumer, Environmental And Economist Perspectives”, Lawrence 13	

Berkeley National Laboratory, June 2016, https://emp.lbl.gov/sites/all/files/lbnl-1005742.pdf 14	

(retrieved September 2, 2020.) “’Fixed charge rate design’ … undermines energy 15	

efficiency incentives, [and] is also bad for the environment.” “High Utility Fixed Charges 16	

Harm Low Income, Elders and Households of Color“, National Consumer Law Center, 2019, 17	

https://www.nclc.org/issues/energy-utilities-a-communications/utility-rate-design.html 18	

(retrieved September 2, 2020.) 19	
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Increasing the fixed portion of customers’ bills with the resulting negative effects upon 1	

customers‘ conservation and efficiency efforts is directly contrary to a policy of 2	

encouraging conservation, efficiency, and renewable energy. 3	

Q. Is there another regulatory principle which PNM’s proposal would violate? 4	

A. Yes. 5	

PNM’s proposal would unfairly charge and credit the wrong customers. 6	
 7	
 Q. Please explain that issue. 8	

A. The proposal would create a timing mis-match and result in the wrong ratepayers 9	

paying for PNM’s asserted revenue variations. 10	

Q. How is that? 11	

A. A basic principle of utility ratemaking is that of cost causation. “We have described 12	

this principle as "requir[ing] that all approved rates reflect to some degree the costs 13	

actually caused by the customer who must pay them." KN Energy, Inc. v. FERC, 968 F.2d 14	

1295, 1300 (D.C.Cir.1992); Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 15	

708 (D.C.Cir.2000); Pacific Gas & Elec. Co. v. FERC, No. 03-1025, 373 F.3d 1315, 1320-21 16	

(D.C.Cir. July 9, 2004).” Midwest ISO Transmission Owners, et al. v. 17	

Federal Energy Regulatory Commission, 373 F.3d 1361, 1368 (D.C.Cir. 2004.) This principle 18	

reflects a basic elements of fairness in rate design, and operates to focus cost recovery 19	

on cost causers. It is violated by PNM’s proposal. 20	
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Q. In what way? 1	

A. As proposed by PNM, “monthly fixed cost reconciliations” would be accumulated 2	

for twelve months in a deferral account and only then would PNM determine if it had 3	

under- or over-recovered its fixed costs. It would then start either charging or crediting 4	

customers in the two affected classes, but only over the following twelve months. Chan 5	

Direct at 2.  6	

Posit a customer that is taking service from PNM during eleven of the twelve months of 7	

calendar year 2021, but moves out of PNM’s service territory on December 2, 2021. That 8	

customer would see neither a charge or credit resulting from its use of electricity in 9	

2021, since those charges or credits would not start until bills are processed in January 10	

2022, after that customer has left PNM’s system. Even though that customer’s 11	

consumption would have been the basis for PNM’s accumulation of charges or credits, 12	

the year-long lag built into PNM’s proposal means that the customer would never see 13	

the benefit of credits nor pay the charges related to PNM’s belief it had over- or under-14	

recovered fixed costs due to that customer’s consumption. 15	

Similarly, a residential customer who moved into PNM’s service territory in February 16	

2022 would immediately be billed the charges or credits for the 2021 consumption of 17	

other customers in that class, even though that customer had nothing to do with 2021 18	

consumption. 19	

Q. What is the result of that timing issue? 20	

A. The year-long lag in computing and assessing under PNM’s proposal means that the 21	

wrong ratepayers would always be paying any charges imposed under the proposal. 22	
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Cost causers (as PNM would define them) who move out of PNM’s territory before the 1	

next year’s assessment of charges would escape the penalty imposed by PNM’s 2	

decoupling mechanism, and new customers could get the unearned benefit of credits 3	

for a year in which they were not even PNM subscribers. That mismatch of cost 4	

causation and cost recovery is unreasonable and is a sufficient reason for the 5	

Commission to reject PNM’s proposal. 6	

Q. Is there another way to analyze the defects in PNM’s proposal? 7	

A. Yes.  8	

PNM’s proposal is a form of improper retroactive ratemaking 9	
 10	
Q. What is that? 11	

A. The proposal constitutes a form of improper retroactive ratemaking. 12	

Q. And how does that arise? 13	

A. The issue of retroactive ratemaking arises from the filed-rate doctrine, which 14	

provides that a utility can charge only the rates fixed by its current, commission-15	

approved tariff. When a regulatory body set new rates for a utility, those rates may only 16	

operate prospectively. As a result, the rule against retroactive ratemaking bars a 17	

regulator from either ordering a refund for overcharges under previously-approved 18	

rates, or from ordering surcharges over those previously-approved rates. As the New 19	

Mexico Supreme Court has explained, “[t]here is no better established rule with regard 20	

to the prescription of rates for a public utility than the one that holds that rate fixing   21	

may not be accomplished retroactively, unless some specific statutory authority 22	

permits.  Past deficits may not be made up by excessive charges in the future nor may 23	
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past profits be reduced by disallowances to future operating expense.” Mountain States 1	

Tel. v. New Mexico State Corporation Commission, 563 P.2d 588, 604 (1977).  2	

Q. How does that bar on retroactive ratemaking apply to PNM’s proposal here? 3	

A.  It’s based upon the convoluted process PNM has proposed. PNM wants to use a 4	

revenue requirement set in its 2015 general rate case (Case No. 15-00261-UT) as the basis 5	

for determining whether surcharges or refunds are appropriate. But PNM is not 6	

presently charging rates which are based upon that 2015 general rate case revenue 7	

requirement. PNM’s current rates and revenues arise from the Commission’s January 8	

10, 2018 decision in Case No. 16-00276-UT. Under the parties’ stipulation (after revision 9	

by the Commission), PNM’s revenues were increased by $62.3 million in two phases: 10	

$32.3 million on February 1,2018 and $30 million beginning January 1, 2019. Modified 11	

Revised Stipulation In Compliance With And Conforming To Commission’s Orders Granting 12	

Conditional Approval, Jan 19, 2018, at 4. 13	

Whatever level of revenue may have been found appropriate in Case No. 15-00261-UT 14	

for the two classes on which PNM wants to impose its decoupling scheme was 15	

superseded by the Commission’s actions in Case No. 16-00276-UT. 16	

Q. What is the effect of this mismatch of revenue requirements and charges? 17	

A. As proposed, PNM would be changing its rates in 2021 based upon superseded 18	

expenses and revenues from its 2015 general rate case. Using that long-passed base to 19	

calculate its asserted over- or under-recovery of “fixed costs” means that PNM would 20	

be reaching back more than five years and adjusting rates based upon a level of 21	

revenues that is not the basis for its current rates. 22	
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Q. What is the policy implication of PNM’s proposed approach? 1	

A. It violates the bar established by the Court that “rate fixing may not be accomplished 2	

retroactively.” Any surcharge or credit generated through PNM’s proposal would exist 3	

by comparing its 2015 rate case revenue requirement to a level of revenues realized in 4	

2020 and beyond. Doing so would mean that the rates actually paid by residential and 5	

small business customers—the rates approved in PNM’s 2016 general rate case plus the 6	

decoupling adjustment—are “catch up” rates designed to make PNM whole for 7	

increases or decreases measured by a past (and superseded) 2015 revenue requirement. 8	

This is just a different way to create current surcharges or credits arising from rate-9	

setting and events in the past, and is barred as retroactive ratemaking. 10	

Q. Is there any other suspect basis for PNM’s assertion that decoupling is beneficial 11	

to customers? 12	

A. Yes.  13	

PNM’s proposal would not benefit ratepayers 14	
 15	
Q. Can you explain? 16	

A. PNM claims that decoupling “aligns the incentives of the Company and the 17	

customer for conservation and energy efficiency, while ensuring that the electric grid’s 18	

fixed costs are recovered, and service remains reliable. Industry surveys consistently 19	

show that customers’ first satisfaction criterion is reliable service.”  Fenton at 6 20	

(emphasis added.) 21	
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Q. What are the problems with this assertion? 1	

A. First, it ignores the obligation imposed upon PNM by Section 62-6-19 B to at all times 2	

provide “reasonable and proper utility service” to the public. The Commission’s rules 3	

echo that statutory mandate, “ENGINEERING: A. Requirement for good engineering 4	

practice.  The electric plant of the utility shall be constructed, installed, maintained, and 5	

operated in accordance with accepted good engineering practice in the electric industry 6	

to assure, as far as reasonably possible, continuity of service, uniformity in the quality 7	

of service furnished, and the safety of persons and property.” 17.9.560.13 NMAC 8	

(emphasis added.)  9	

Reliable utility service is not optional, and PNM cannot claim a consumer benefit from 10	

PNM doing what the law already requires of it. Its decoupling plan creates no new 11	

consumer benefit related to reliability. 12	

Second, the proposal would depress consumer interest in conservation. Witness Chan 13	

attempts to minimize this effect, opining, “a customer who is evaluating whether to 14	

conserve electricity can expect an immediate benefit that is the same that the customer 15	

would have obtained absent decoupling. That is, the customer can expect a bill 16	

reduction in the amount of the full volumetric rate, including all riders and fees, 17	

multiplied by the amount of saved energy (i.e., kWh). The portion of this bill reduction 18	

that is associated with fixed-cost recovery is then subject to decoupling and for the 19	

utility to recover.” Chan Direct at 21. That simply ignores the practical effect of PNM’s 20	

proposal. 21	
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Posit a residential customer using 587 kWh per month (the average consumption in the 1	

most recent 12-month period of data available) who makes an investment in energy 2	

efficiency that reduces that usage to 562 per month, a decrease of 25 kWh, perhaps by 3	

replacing an older dishwasher. In June, July, and August, that customer would be billed 4	

$3.10 less for usage; the rest of the year that customer would be billed $2.68 less for 5	

usage (based upon PNM’s 22nd Revised Rate No. 1A and excluding any applicable 6	

riders.) If PNM’s proposal were in effect with the predicted 2022 effect, those 7	

volumetric price reductions would be offset by the $2.28 “shared cost” rider. Over the 8	

course of a year, the savings of $33.42 would be reduced by $27.36, or 82%, leaving the 9	

customer only $6.06 to pay back the efficiency investment. If that dishwasher cost $250, 10	

it would take 7.5 years to pay back the investment without PNM’s proposal, compared 11	

to 41 years with the “shared cost” rider in place. The negative effect on consumer 12	

propensity to seek to increase efficiency is clear. 13	

Q. Is the manner in which PNM proposes to implement its Adjustment Mechanism 14	

permitted? 15	

A. No. 16	

Implementation of the Adjustment Mechanism as PNM seeks is barred by PNM’s 17	
settlement agreement in a prior matter 18	

 19	
Q. Please explain. 20	

A. The filing violates the terms under which PNM resolved an earlier case in which 21	

PNM had sought approval of decoupling and a recovery mechanism. 22	
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Q. What was that case? 1	

A. Case No. 16-00276-UT. 2	

Q.  What is the effect of the parties’ agreement to resolve Case No. 16-00276-UT? 3	

A. The Modified Revised Stipulation entered into to resolve that matter contains this 4	

provision: 5	

PNM agrees to withdraw its proposed Original Rider No. 48, Lost Contribution to 6	
Fixed Cost Mechanism ("LCFC Mechanism") for the residential and small power rate 7	
schedules (Rate Nos. 1A and 1B, Rate Nos. 2A and 2B). The identification of 8	
regulatory disincentives and the appropriate means to remove regulatory 9	
disincentives pursuant to the Efficient Use of Energy Act ("EUEA") have remained in 10	
dispute among the parties in previous PNM cases, including Case Nos. 15-00261-UT 11	
and 10-00086-UT, and the Signatories are not presently in agreement with regard to 12	
PNM’s proposed Original Rider No. 48, LCFC Mechanism. To that end, the 13	
Signatories agree that a new docket should be opened for a hearing on EUEA 14	
disincentive identification and removal issues for PNM, the outcome of which 15	
would be implemented as part of PNM’s next general rate case. The Signatories 16	
agree that resolution of this issue within a new docket is timely and appropriate, 17	
and that the deferred implementation of that resolution to PNM’s next rate case 18	
addresses the issues identified in the Stipulation Order. PNM shall file a petition to 19	
open this new docket within thirty (30) days after a Final Order in this case  20	

Modified Revised Stipulation, Case No. 16-00276-UT (January 23, 2018), at 16 (emphasis 21	

added.) 22	

PNM voluntarily and freely agreed to be bound by the terms of the Modified Revised 23	

Stipulation: 24	

33. The Signatories agree that they will affirmatively support this Modified Revised 25	
Stipulation before the Commission in this and any related proceedings in which 26	
they choose to appear as a party, and will undertake reasonable and good faith 27	
efforts to obtain the Commission’s approval of this Modified Revised Stipulation… 28	

. . .  29	



	 95 
	

35. This Modified Revised Stipulation is binding on each of the Signatories only for 1	
the purposes of settling the issues as set forth in this Modified Revised Stipulation. 2	
The Signatories acknowledge that a Signatory’s support of the resolution of this case 3	
under the terms and conditions of this Modified Revised Stipulation may differ from 4	
positions that may otherwise be taken by a Signatory in litigation in this or other 5	
cases.  6	

Modified Revised Stipulation (January 19, 2018) at 20 (emphasis added.) 7	

The Modified Revised Stipulation thus limits how any decisions in a case in which 8	

EUEA disincentive identification and removal issues are raised and determined can be 9	

put into effect. The Modified Revised Stipulation prevents PNM from implementing 10	

any decision until the final resolution and determination of its next general rate case 11	

following the decoupling matter. In direct contradiction of its agreement in Case No. 16-12	

00276-UT that any regulatory disincentive and removal decisions would only be 13	

implemented after a general rate case, PNM is proposing here that its decoupling rider 14	

be implemented before its next general rate case: 15	

PNM plans to file a rate case in mid-2021, with new rates to be effective in July 16	
2022…The eighteen months between January 1, 2021 and July 1, 2022 are fraught 17	
with uncertainty due to the hardship caused by the COVID-19 pandemic. 18	
Implementing decoupling on January 1, 2021 provides assurance that at least 19	
the 2015 investment levels authorized for residential and small commercial cost 20	
of service will be realized, thereby signaling that even in these challenging times, 21	
the needs of the utility and investors are being addressed at least to some extent. 22	

Fenton Direct Testimony at 12 (emphasis added.) Witness Fenton’s testimony makes 23	

clear (at page 13) that this filing is a direct replacement for its LCFC proposal in Case 24	

No. 16-00276-UT, which the Stipulation intended would only be implemented in PNM’s 25	

next general rate case. 26	
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Witness Fenton asserts that disregarding PNM’s binding agreement in Case No. 16-1	

00276-UT is a matter of the utility’s good will, “…investors anticipated PNM would be 2	

filing a rate case that, if approved by the commission, would result in a higher revenue 3	

requirement and thus more of an opportunity to invest and earn its authorized return. 4	

PNM has forgone that for good and humane reasons.” Fenton Direct Testimony at 7. 5	

Witness Fenton does not explain how those “humane” reasons permit PNM to 6	

renounce its binding commitment in the Modified Revised Stipulation. 7	

If the Commission were to approve some form of PNM’s decoupling proposal here, 8	

which I recommend against, PNM cannot be permitted to implement its Adjustment 9	

Mechanism prior to a resolution in PNM’s next rate case, whenever that may be. PNM 10	

admits that, if it files its intended rate case in mid-2021, it cannot impose new rates until 11	

July 2022. Fenton Direct Testimony at 12. That is the earliest PNM could implement any 12	

new rate plan arising from this matter.  13	

Q. Do you agree with the assertion that holding off a general rate case demonstrates 14	

PNM’s “good will”?  15	

A. No. The only logical reason for a utility to defer filing a general rate case is that it 16	

expects its revenue requirement would be reduced as a result of that case, and wants to 17	

forestall that event as long as possible. Here, PNM knows that it over-earned on its 18	

return on equity in 2019, has seen a 3% reduction in its total annual revenues from 19	

electric service from 2015 to 2019, and has enjoyed a 6% drop in its expenses from 2015 20	

to 2019. At the same time, the legislature has taken steps to reduce PNM’s business risk. 21	

I think it is more likely that PNM prefers having its rates set on 2015 data rather than on 22	
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new data, and thus is reluctant to face the uncertainty of cost disallowances and 1	

prudence reviews that would be part of a general rate case. 2	

Q. Are there any other problems with the manner in which PNM has proposed to 3	

implement its Adjustment Mechanism? 4	

A. I believe there is another fundamental problem. 5	

The structure of this filing, when combined with defects in public notice in the 2015 6	
general rate case, result in denial of due process 7	

 8	
Q. What is that? 9	

A. The issue is one of due process. 10	

Due process requires notice and an opportunity for a hearing…Actual notice is 11	
not required, so long as the notice given is "reasonably calculated, under all the 12	
circumstances, to apprise interested parties of the pendency of the action and 13	
afford them an opportunity to present their objections."  Id. at 314; see also City of 14	
Albuquerque v. Juarez, 93 N.M. 188, 190, 598 P.2d 650, 652 (Ct. App. 1979) 15	
(requiring notice that is reasonably calculated to be effective "without imposing 16	
unrealistically heavy burdens on the party charged with the duty of notification") 17	
(quotation marks and quoted authority omitted), overruled on other grounds by 18	
Herrera, 111 N.M. at 565, 807 P.2d at 749.   19	

Maso v. N.M. Taxation & Revenue Dept., 96 P.3d 286, 289 (2004.) In the instance of a rate 20	

change hearing, the “notice required … should be reasonably calculated, depending 21	

upon the practicalities and peculiarities of the case, to apprise interested parties of the 22	

pending action and afford them an opportunity to present their case.”  Farmland Indus., 23	

Inc., 943 P.2d at 479. 24	

Q. How does that apply here? 25	

A. The public notice which PNM was required to publish and mail to customers in its 26	

2015 general rate case (Case No. 15-00261-UT) contained only this statement regarding 27	



	 98 
	

PNM’s proposal to implement its “Revenue Balancing Account” (which, as I discussed 1	

earlier, was rejected by the Commission):  2	

9. PNM states that it is also seeking to update its rate design through the 3	
following proposals: 4	

… 5	

Implementing a four-year pilot mechanism (the Revenue Balancing Account, 6	
Rider 44) applicable to Residential Service (Rates 1A, 1B) and Small Power 7	
Service (Rates 2A, 2B) to remove disincentives for energy efficiency and load 8	
management programs in response to the Efficient Use of Energy Act, which 9	
requires identification and removal of disincentives for energy efficiency 10	
programs. 11	

Notice of Proceeding and Hearing (Sept. 24, 2015), Attachment A at 3. That oblique 12	

language provided no actual information about the “Revenue Balancing Account”, and 13	

it did not disclose that consumer rates could be increased as a result of that “Account.” 14	

Nowhere in the 24 pages of illustrative rate-change effects of PNM’s rate increase 15	

request was there any example or explanation of how the “Revenue Balancing Account” 16	

would be calculated, applied, or collected, or what the expected financial effect of the 17	

“Revenue Balancing Account” would be. That notice was fatally defective from a due 18	

process viewpoint because it gave Residential and Small Business consumers no 19	

meaningful notice of the intended effects of the “Revenue Balancing Account”, and was 20	

couched in such abstract terms that no consumer could have even inferred that rate 21	

increases could result from the “Revenue Balancing Account.” 22	

PNM’s notice in the pending matter states: 23	

PNM is proposing to apply the Shared Cost of Service Rider to all residential 24	
(Rate IA- Residential and Rate lB - Residential Service TOU) and small power 25	
(Rate 2A - Small Power and 2B - Small Power TOU) customers. PNM asks the 26	
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Commission to issue a final order approving the Petition by December 31, 2021. 1	
If approved in accordance with PNM’s preferred timeline, the Shared Cost of 2	
Service Rider would take effect on January 1, 2021, and customers would see a 3	
bill impact beginning January 1, 2022, through the form of a monthly Shared 4	
Cost of Service Charge. 5	

The monthly Shared Cost of Service Charge will be based on the difference 6	
between the authorized fixed costs per customer approved for recovery by the 7	
Commission in PNM’s last litigated general rate case, Case No. 15-00261-UT, and 8	
the actual fixed costs recovered through base rates. PNM will accumulate these 9	
monthly fixed cost reconciliations for twelve consecutive months in Shared Cost 10	
of Service Deferral accounts for the applicable rate classes. Based upon this 11	
annual difference, PNM will have either over-recovered its fixed costs and will 12	
credit the overage to customers in the following year, or conversely, PNM will 13	
have under-recovered its fixed costs and will collect an amount that reflects this 14	
under-charge for each of the customer classes subject to the decoupling 15	
mechanism over the course of a subsequent twelve-month period. The ending 16	
balance in the Shared Cost of Service Deferral accounts at the end of the twelve 17	
months is divided by the annual forecasted number of customers for each 18	
customer class that are subject to the Shared Cost of Service Rider to calculate the 19	
Shared Cost of Service Charge. However, PNM proposes to limit the recovery of 20	
under-collection to three percent of forecasted revenue for each customer class. 21	
By contrast, any over-collection that is due to customers will not have a limit.  22	

Notice of Proceeding and Hearing, at 1 (emphasis added.) 23	

Q. What is the due process problem with these notices? 24	

A. The 2015 notice provided no information from with consumers could have discerned 25	

what the “Revenue Balancing Account” meant, what it was designed to do to their bills 26	

in dollar terms, or how it would be applied to raise their bills. Conversely, while the 27	

2020 notice finally explains that the “Shared Cost of Service Rider” will result in 28	

additions to or subtractions from a consumer’s bill, it contains a material mis-statement 29	

regarding the potential impact of the “Shared Cost of Service Rider.” The notice states 30	

that recovery of under-collection will be limited to three percent of forecasted revenue 31	

for each customer class, but that is not what PNM has proposed. Instead, PNM has 32	
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proposed to both charge the three percent on a current basis and accumulate all 1	

amounts in excess of three percent and charge those amounts plus interest in future 2	

periods. That notice fails to adequately apprise interested parties of the true nature of 3	

PNM’s proposal to increase their rates, and thus fails to provide members of the 4	

Residential and Small Business classes a meaningful opportunity to address the issue. 5	

Q. How does those notices deny the Residential and Small Business classes due 6	

process? 7	

A. As I explained in my previous answer, the 2015 notice did not tell the potentially 8	

impacted classes anything which would have alerted them to the rate effects of PNM’s 9	

desired imposition of the “Revenue Balancing Account.” In that 2015 general rate case, 10	

PNM developed its class cost of service study based on embedded cost principles. 11	

Corrected Recommended Decision (August 15, 2016) at 185-186. Having received no 12	

meaningful form of notice, there would have been no reason for any members of the 13	

Residential or Small Power classes to participate on issues that made up PNM’s class 14	

cost of service study. 15	

Now PNM has proposed to use a class-based revenue requirement—derived from that 16	

2015 cost of service study—to determine under- or over-recovery of fixed costs for the 17	

Residential and Small Business classes. But as PNM has staged its petition, there is no 18	

way for members of the impacted classes to challenge any of the functionalizations, 19	

classifications, allocations, or assignments which were made in the 2015 case to 20	

establish class costs of service, including any of the asserted fixed costs on which PNM 21	

now relies. 22	
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This creates a perfect Catch-22, defined by Merriam-Webster as, “a problematic 1	

situation for which the only solution is denied by a circumstance inherent in the 2	

problem…” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-3	

webster.com/dictionary/catch-22 (accessed July 18, 2020.) The impacted classes had no 4	

notice in 2015 that a new rate was being proposed to be added to their bills, and thus 5	

were not appraised of the actual pendency of the action; they did not receive the notice 6	

that would have told them why they should participate and present their objections to 7	

the development of a class cost of service study that would impact their assigned costs. 8	

Now, when they have been given incomplete and misleading notice of the proposed 9	

rate change embedded in the “Shared Cost of Service Rider” proposal, they have no 10	

vehicle to contest the derivation, composition, or scale of the class cost of service study 11	

which PNM wants to use to determine by how much their rates may rise. They have 12	

been very effectively cut out of any meaningful opportunity to impact the charges that 13	

PNM is seeking.  14	

Q. Is there New Mexico court guidance on this problem? 15	

A. Yes. The New Mexico Supreme Court explained that, “It is well settled that the 16	

fundamental requirements of due process in an administrative context are reasonable 17	

notice and opportunity to be heard and present any claim or defense.” Albuquerque-18	

Bernalillo Co. Water Util. Auth. v. NMPRC, 148 N.M. 21, 32, 229 P.3d 494, 505 (2010.) In 19	

that case, the Court found that the Commission’s notice “properly informed the public 20	

of the arguments raised in PNM's application.” Here, neither of the notices informed 21	
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the public of the true arguments and proposals raised by PNM, and they cannot suffice 1	

as proper notice or opportunity to be heard. 2	

Q. What should the Commission do to avoid this denial of due process? 3	

A.  The impacted classes would be denied due process if the Commission were to allow 4	

PNM to proceed with its “Shared Cost of Service Rider” as it has proposed. I see two 5	

ways to avoid that result. One, the Commission could open the issue of PNM’s current 6	

costs of service (which would also address the fatal problem that the 2015 CCOSS is 7	

hopelessly out of date and cannot in any way be expected to represent PNM’s costs in 8	

2021 and beyond) in this matter, require PNM to present a new, up to date CCOSS, and 9	

allow all parties to engage in discovery and present testimony regarding the current 10	

and expected costs caused by each class. Two, the Commission could reject PNM’s 11	

filing and order that PNM bring any proposal for insuring it against sales attrition in a 12	

general rate case where proper notice can be give, a new CCOSS can be presented and 13	

evaluated by all parties, and the proposal ruled upon by the Commission. 14	

Q. Which of these alternative is to be preferred? 15	

A. The second.  16	

A. Why? 17	

A. It will provide the time and scope needed to fairly determine what PNM’s forward-18	

looking costs of service really are, and to assess whether any revenue protection scheme 19	

is appropriate. It will also better conform to the expectations in the 2019 EUEA 20	

amendment (still assuming for the sake of argument that legislation can be upheld) that 21	
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any such plan be based upon revenue per customer “approved by the commission in a 1	

general rate case proceeding.” Section 62-17-2 F.(2). 2	

 Q. Why is an examination of PNM’s forward-looking costs of service needed? 3	

A. PNM wants its “Shared Cost of Service Rider” to be applied starting in 2021 and 4	

continuing indefinitely thereafter. An embedded CCOSS from 2015 cannot give the 5	

Commission reliable data about PNM’s costs of service in that upcoming period.  6	

Embedded and marginal cost of service studies are alternative methods of 7	
establishing both the revenue requirement allocated to each class and the 8	
components of the rate design for each class. Embedded cost of service studies 9	
calculate embedded customer costs while marginal cost of service studies 10	
calculate marginal costs. An embedded cost of service study uses booked or 11	
historical costs of a utility and assigns costs to the various classes of customers 12	
according to the cost each customer class places on the utility. A marginal cost of 13	
service study measures an incremental customer’s impact on the system and 14	
determines the associated costs.  15	

Corrected Recommended Decision, at 186 (Case No. 15-00261-UT) (emphasis added.) 16	

There is an ongoing debate on how fixed charges should be designed and upon what 17	

cost basis. For example, this position paper explains: 18	

Marginal costs are an established component of economic theory, and when 19	
applied correctly can lead to fair and effective rate design. The [Minnesota Public 20	
Utilities] Commission has recognized this by stating that rates shall be based on 21	
marginal costs in its rate design objectives.…An important tool in rate design 22	
includes marginal cost determination and pricing.  23	

… 24	

Pricing strictly at marginal cost for electricity would eliminate the incentives for 25	
utilities to operate, as they would be operating at a loss.…This is why we see the 26	
two-part tariff pricing structure on our electricity bills: a fixed monthly fee and a 27	
volumetric charge in the form of a dollar-per-unit of energy used. The monthly 28	
fee is intended to cover certain fixed costs faced by the monopoly. The variable 29	
charge then covers the cost to produce and deliver energy driven by how much 30	
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customers use. The debates in rate design often arise from disagreements on 1	
which specific costs to include in the fixed and variable charge. 2	

Fixed or variable charges 3	

Because fixed charges provide certainty in utility revenues utilities will often 4	
seek a higher fixed charge instead of seeking higher per unit energy charges. 5	
However, recovering a higher proportion of revenues in the fixed charge 6	
compared to recovering that revenue in the energy charge is not in customers’ 7	
best interests. Simple changes in behavior can lead to lower bills. Keeping fixed 8	
charges low allows customers to see how their usage patterns effect their bills 9	
and allows them to see quantifiable benefits when implementing conservation 10	
and energy efficiency measures. 11	

“How marginal cost pricing impacts rates”, Bratrud, Fresh Energy (December 20, 2016), 12	

https://fresh-energy.org/how-marginal-cost-pricing-impacts-rates/ (retrieved July 18, 13	

2020.)  14	

Here is another explanation of the need for marginal costing: 15	

How do you implement efficient rates for all types of customers? 16	

• Calculate marginal costs 17	

• Develop time-differentiated marginal cost prices 18	

• Adjust the marginal cost prices to hit the class revenue target and achieve other 19	
ratemaking objectives 20	

• Incorporate real-time features as much as possible (critical peak pricing, RTP, 21	
direct load controls) 22	

• Predict short-term consumer response 23	

• Reformat bills and educate consumers (and utility and regulatory staff) about 24	
how to control their bills under the new rates. 25	

• Monitor customer response (and its affect on marginal costs) and adjust rates 26	
as necessary. 27	

“Cost of Service Study & Rate Design” at 37, Rauch, March 27, 2014, Maine Public Utilities 28	

Commission, https://pubs.naruc.org/pub.cfm?id=5388D962-2354-D714-51A8-29	

F5FD79C756F5 (retrieved July 18, 2020.)  30	
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These viewpoints actually restate a regulatory policy that has been advanced for 1	

decades: 2	

[I]t is widely accepted in economics that resource allocation is most efficient 3	
when all goods and services are priced at marginal cost. For efficient electricity 4	
investments to be made, the marginal cost must be based on the appropriate 5	
timeframe. In Principles of Public Utility Rates, James Bonbright writes: 6	

I conclude this chapter with the opinion, which would probably represent 7	
the majority position among economists, that, as setting a general basis of 8	
minimum public utility rates and of rate relationships, the more 9	
significant marginal or incremental costs are those of a relatively long-run 10	
variety – of a variety which treats even capital costs or "capacity costs" as 11	
variable costs. 12	

A fixed charge that includes long-run marginal costs provides no price signal 13	
relevant to resource allocation, since customers cannot reduce their consumption 14	
enough to avoid the charge. In contrast, an energy charge that reflects long-run 15	
marginal costs will encourage customers to consume electricity efficiently, 16	
thereby avoiding inefficient future utility investments. 17	

“Caught in a Fix, The Problem with Fixed Charges for Electricity”, Whited, Woolf, Daniel, 18	

Synapse Energy Economics, Inc. (February 9, 2016), https://www.synapse-19	

energy.com/sites/default/files/Caught-in-a-Fix.pdf (retrieved July 17, 2020), quoting 20	

Bonbright’s seminal work, Principles of Public Utility Rates, which was published in 1961. 21	

A new general rate case is simply the best forum for the related issues of cost of service 22	

analysis and rate design to be fully developed and presented for Commission decision. 23	

  24	
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CONCLUSION 1	
 2	

PNM’s proposal for partial decoupling and an Adjustment Mechanism for the 3	

Residential and Small Business Classes is based upon a statute that cannot 4	

withstand constitutional review, is fundamentally flawed, is contrary to sound 5	

regulatory principles, is unsupported by appropriate facts, is in derogation of a 6	

binding agreement made by PNM, and would not provide due process to PNM’s 7	

customers. It should be rejected by the Commission. 8	

Q. Does this conclude your direct testimony? 9	

A. Yes, it does. 10	

 11	


