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ORDER DENYING JOINT APPLICANTS CLAIM OF CONFIDENTIALITY 

FOR INTERNAL AUDIT REPORTS 

 

 THIS MATTER comes before the Hearing Examiner upon the filing of Joint Applicants 

Claim of Confidentiality Pursuant to Paragraph K(1)(B) of the Protective Order (“Confidentiality 

Claim”) filed on August 5, 2021.  Being fully informed, the Hearing Examiner FINDS and 

CONCLUDES as follows: 

 1. Background  

 On July 19, 2021, the Hearing Examiner issued an Order Addressing the Objection to 

Joint Applicants’ Notice, Motion to Compel Discovery and Request for Remedy Regarding 

Spain’s Official Investigation Into Avangrid/Iberdrola’s Board Chairman Ignacio Galan & 

Other Executive Committee Members for Spying, Bribery and Fraud (“Objection, Motion and 

Request”) filed by New Energy Economy (“NEE”) on July 9, 2021. The July 19 Order directed 

the Joint Applicants to file by July 27, 2021 supplemental testimony on a number of issues and to 
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include in the supplemental testimony copies of the following documents identified in the Joint 

Applicants’ response to NEE Discovery Request 16-6: 

a. The report of the Internal Audit Department that identified 17 invoices paid to 

Cenyt by Iberdrola, S.A. and Iberdrola Renovables Energia, S.A.U. 

b. The report of PwC hired by Iberdrola. 

 On July 27, the Joint Applicants filed the Supplemental Testimony of Pedro Azagra 

Blazquez.  The Supplemental Testimony included the documents requested in the July 19 Order, 

but it designated the documents at issue as confidential -- JA Confidential Exhibit July 27 Supp 

PAB-6.   

 Since the documents were provided in the Spanish language, the Hearing Examiner 

issued a further Order on July 28, directing the Joint Applicants to file an English version of the 

exhibit (if available) or translations of the exhibits. The deadline for the filing was later extended 

from July 30 to August 6 at the request of the Joint Applicants.   

 At the August 3 prehearing conference in this matter, the Hearing Examiner directed the 

Joint Applicants to file by August 5 a justification for the confidentiality designation pursuant to 

the January 14, 2021 Protective Order issued in this case.  The Hearing Examiner also provided 

that responses to the confidentiality request could be filed by August 9. 

 On August 5, the Joint Applicants filed their confidentiality request with a supporting 

affidavit by Mr. Pedro Azagra Blazquez.  No responses to the confidentiality request have been 

filed. 

 2. The Joint Applicants’ Confidentiality Claim 

 The Joint Applicants ask that the Hearing Examiner and the Commission find that the 

Spanish and English versions of the documents provided as JA Confidential Exhibit July 27 
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Supp PAB-Question 6, which the Joint Applicants refer to collectively as the “Investigation 

Documents,” remain confidential.   

 The Joint Applicants state that the Investigation Documents relate entirely to an 

investigation currently ongoing in Spain relating to a security company called Cenyt and a 

former government employee named José Manuel Villarejo (“Investigation”).  They state that 

the Investigation has been proceeding for multiple years and has involved many people and 

companies in Spain. 

 The Joint Applicants state that investigations in Spain are different than in the United 

States.  They state that, in Spain anyone, even private citizens, can ask a court in Spain to 

investigate a person, company, or situation.  They say courts in Spain use the term “investigated” 

not as a way of identifying targets of an investigation, but rather to require persons and 

companies to cooperate with the authorities in conjunction with the investigation.    

 The Joint Applicants state that investigations can be instituted for many reasons in Spain, 

and that the laws of Spain require (1) that all documents that are part of the investigation must be 

kept confidential until there is an actual criminal charge of wrongdoing, and (2) anyone named as 

an investigated person is presumed innocent.  They say the reason for the requirements under 

Spanish law is to protect individuals and companies from suffering damage or injury due to the 

fact that they have been labeled as “investigated.” 

 The Joint Applicants state that Iberdrola’s Chairman Ignacio Galan and Business CEO 

Francisco Corcoles have each been named as an “investigated party,” but there is no indication 

that they are the targets of the investigation.  They say Iberdrola itself is not an “investigated 

party.” 
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 The Joint Applicants state that the Investigation Documents consist of Iberdrola’s internal 

investigation reports, a report produced by PwC after it conducted an audit of Iberdrola, and the 

invoices relating to payments made by Iberdrola to Cenyt over a number of years. 

 The Joint Applicants state that the internal investigation documents and the PwC report 

(collectively, the “Reports”1) were generated by Iberdrola or its subsidiaries, or at their direction 

in relation to the Investigation.  The Reports have also been provided to the court conducting the 

Investigation in Spain.  The Reports have never been produced publicly.  The Reports have 

concluded there was no wrongdoing on the part of Iberdrola and its subsidiaries. 

 They also state that the  invoices relating to payments to Cenyt (the “Invoices”) have 

been provided to the court conducting the Investigation in Spain and are currently part of the 

inquiry in Spain, and they have never been produced publicly.  The Joint Applicants state that the 

Invoices demonstrate only that Iberdrola and its affiliates paid Cenyt for security services and/or 

reimbursed Cenyt for expenses. 

 The Joint Applicants state further that the Investigation is still ongoing, and no one can 

accurately predict when it will end, or whether the court in Spain will determine that criminal 

charges should be brought against anyone, especially against Iberdrola or its executives. When 

the evidence is merely speculative, it is not admissible, and there is no justification for disclosing 

documents that Iberdrola was forced to produce to the Commission which would otherwise be 

kept confidential in Spain.  See Peters Corp. v. N.M. Banquest Inv’rs Corp., 2008-NMSC-039, ¶ 

37, 144 N.M. 434 (noting that speculative evidence regarding the hypothetical resolution of 

another lawsuit was not admissible as to damages).    

 

1 The Joint Applicants intermittently refer to the documents at issue as “Investigation Documents” and 

“Reports.”  The Hearing Examiner finds, based on a review of the documents, that the term “Reports” is appropriate.  
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 The Joint Applicants believe it would be appropriate for the Commission to respect the 

laws and practices of Spain when it comes to investigations proceeding under Spanish laws.  

They recognize that the Inspection of Public Records Act, NMSA 1978, Section 14-2-1 

(“IPRA”) does not have a specific provision relating to documents that are part of an 

investigation occurring in another country and which would be protected from disclosure in that 

country.  But they ask that the Commission apply the exception to disclosure provided for Law 

Enforcement Records in NMSA 1978, Section 14-2-1(D)(1).  That section provides that law 

enforcement records that reveal confidential information are protected from disclosure.  The 

Joint Applicants state that the Investigation Records constitute evidence that is part of a criminal 

investigation in Spain that is required to be confidential under the laws of Spain, and therefore 

qualify for this exception to disclosure under IPRA.    

 As a second basis for their confidentiality request, the Joint Applicants argue that the 

PwC report constitutes a trade secret record, and trade secrets are also specifically exempted 

from the IPRA, NMSA 1978, Section 14-2-1(F), and generally protected under the Uniform 

Trade Secrets Act which provides remedies for the misappropriation of trade secrets, NMSA 

1978, Sections 57-3A-1 through -7.  The cite the following two-prong test for a trade secret: 

  The Supreme Court has described trade secrets as information that: 

(1) derives independent economic value, actual or potential, from not 

being generally known to and not being readily ascertainable by proper 

means by other persons who can obtain economic value from its 

disclosure or use; and  

(2)  is subject of efforts that are reasonable under the circumstances to 

maintain its secrecy. 

 

See Pincheira v. Allstate Ins. Co., 2008-NMSC-049, ¶¶ 15-17, 144 N.M. 601. 

 The Joint Applicants state that the PwC report was generated pursuant to an agreement 

between Iberdrola and PwC, and the contractual terms do not allow Iberdrola to produce the 
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document in a public setting.  Iberdrola felt it could disclose the PwC report under confidentiality 

and still abide by the agreement. 

 The Joint Applicants state that Iberdrola has been asked by investors for copies of the 

PwC report, which indicates that the PwC report likely has financial value to third parties who 

are interested in using the PwC report in conjunction with possible trading of Iberdrola’s stock.  

Again, because Iberdrola has not produced the PwC report anywhere publicly, and cannot due to 

its agreement with PwC, it is likely that only a small group of savvy investors will initially gain 

access to the PwC report and use it to execute trades with other investors who are not aware of 

the PwC report.    

 Finally, the Joint Applicants state that, under NMSA 1978, Section 62-6-17(C), in order 

for a document which the owners claim confidentiality or a proprietary interest in to be made 

public, the Commission must first make a materiality and relevancy determination.  The Reports 

are not material to the merger before the Commission, as, by all accounts, Iberdrola, its 

Chairman, and its Business CEO are not the targets of the investigation in Spain.  The Reports in 

and of themselves do not provide the Commission with a determination of whether authorities in 

Spain believe a violation of a Spanish law has occurred, and therefore are not material to the 

issue of whether Iberdrola would be a qualified public utility holding company.  Because (1) 

Iberdrola is not the target of the investigation, (2) Spanish law requires that the documents be 

kept confidential, and (3) the documents cannot provide the Commission with a final 

determination on the Investigation currently pending before Spanish legal authorities, the public 

interest does not require the disclosure of the Reports. 
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 3. Legal standards 

  a. The Public Utility Act 

Section 62-10-5 of the Public Utility Act requires that all Commission hearings “shall be 

public.”2  Section 62-6-17(C) authorizes the use of protective orders, but it also provides that the 

Commission may order the disclosure of information determined to be confidential or proprietary 

if the Commission determines that the information is material and relevant to a proceeding: 

The commission shall determine the materiality and relevancy of the 

books, records, accounts or documents to any matter before the 

commission and determine whether such books, records, accounts or 

documents contain confidential or proprietary information.  If the 

commission determines such books, records, accounts or documents 

contain confidential or proprietary information that is material and 

relevant to the proceeding, it shall determine whether the public interest 

requires that such books, records, accounts or documents be produced in 

any hearing or investigation held under the Public Utility Act or that an 

abstract of or the extraction of specific information from such books, 

records, accounts or documents be produced for use in any such hearing or 

investigation.3 

 

 Section 1.2.2.8 of the Commission's Rules of Procedure establishes the Commission's 

policy "to allow full and complete access to public records in accordance with the Inspection of 

 

2 NMSA 1978, § 62-10-5.   

3 NMSA 1978, 62-6-17(C).  See e.g., Order Regarding Protective Order, Case No. 2353 (July 30, 1991).  The 

Order, issued prior to the 1993 amendment to NMSA 1978, 62-6-17, adopted the following balancing test: 

[T]he Commission should consider the extent to which the hearing must be closed, the 

amount of documents needing protection, and the relationship of these documents to the major 

issues in the proceeding. By considering these important elements, the Commission will satisfy the 

legislative policy of public hearings. The Commission should also balance the interests favoring 

disclosure against the interests favoring nondisclosure. Consideration should be given to potential 

harm done to the public or private interests if disclosure is made, or if it is not made. Substantial 

harm to a competitive position is certainly a relevant consideration. 

Similar rulings have been issued after the 1993 amendment to NMSA 1978, 62-6-17:  Order on Walmart’s 

Request for Confidentiality Designation, Case No. 19-00158-UT, March 5, 2020, at 13; Order Granting NEE 

Request to Remove Confidentiality Designation from NEE Interrogatory 1-7 and 7-1 Documents, Case No. 16-

00276-UT, July 5, 2017, at 10;  Order Denying Request for Confidential Treatment of Legal Services Contracts, 

Case No. 16-00276-UT, May 3, 2017, at 9-10; Order Addressing Motions to Protect Contracts and Billing 

Information, Case No. 11-00123-UT, July 14, 2011, at 14-16. 
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Public Records Act, Section 14-2-1 NMSA 1978 et seq,." and provides that, "[e]xcept when the 

commission or presiding officer directs otherwise, all pleadings, orders, communications, 

exhibits, or other documents shall become matters of public record as of the day and time of their 

filing."4  Subsection B of Section 1.2.2.8 also authorizes the Commission to issue protective 

orders upon a person's showing that "protection is consistent with the Inspection of Public 

Records Act, including protectable trade secrets."5  The party moving to protect documents from 

public disclosure bears the burden of establishing its right, if any, to such protection.6   

  b. Inspection of Public Records Act  

 The New Mexico Inspection of Public Records Act (“IPRA”) states that "[e]very person 

has a right to inspect public records of this state, except" for records that fall within eight defined 

exceptions.  The stated purpose of the IPRA is that all persons are entitled to the "greatest 

possible information" regarding the affairs of government: 

Recognizing that a representative government is dependent upon an informed 

electorate, the intent of the legislature in enacting the Inspection of Public 

Records Act is to ensure, and it is declared to be the public policy of this state, 

that all persons are entitled to the greatest possible information regarding the 

affairs of government and the official acts of public officers and employees.  It is 

the further intent of the legislature, and it is declared to be the public policy of this 

state, that to provide persons with such information is an essential function of a 

representative government and an integral part of the routine duties of public 

officers and employees.7 

 

 The New Mexico Supreme Court, in interpreting the IPRA, has held that "there is strong 

public policy favoring access to public records."8  

 

4 1.2.2.8(A) NMAC.   

5 1.2.2.8(B) NMAC. 

6 Id. 

7 NMSA 1978, § 14-2-5. 

8 City of Las Cruces v. Public Employee Labor Relations Board, 121 N.M. 688, 691, 917 P.2d 451, 454 (1996); 

see also State ex rel. Newsome v. Alarid, 90 N.M. 790, 797, 568 P.2d 1236, 1243 (1977) (citizen’s right to know is 
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  c. Trade Secrets Act 

 "Trade secrets" are exempt from disclosure under the IPRA pursuant to the "as otherwise 

provided by law" exception.9   The Trade Secrets Act, as adopted in New Mexico, establishes a 

two-prong test for information to qualify as a "trade secret:" 

D. "trade secret" means information, including a formula, pattern, 

compilation, program, device, method, technique or process, that: 

(1) derives independent economic value, actual or potential, from not being 

generally known to and not being readily ascertainable by proper means by other 

persons who can obtain economic value from its disclosure or use; and 

(2) is the subject of efforts that are reasonable under the circumstances to 

maintain its secrecy.10 

 

  d. Open Meetings Act 

 

 The Commission must consider the ramifications of the Open Meetings Act,11 if it 

decides to permit the sealing of material and relevant evidence. Deliberations by the Commission 

are governed by the Open Meetings Act, and those deliberations are generally conducted in open 

session. The Commission’s final decision must be in writing and, at a minimum, contain findings 

of ultimate fact.  Additionally, the Open Meetings Act states, “Except as otherwise provided in 

this section [§ 10-15-1(H)], the actual administrative adjudicatory proceeding at which evidence 

is offered or rebutted and any final action taken as a result of the proceeding shall occur in an 

open meeting[.]”12   

 
the rule and secrecy is the exception); Republican Party v. New Mexico Taxation and Revenue Dep’t, Docket No. 

32,524 (6-28-12) (overruling cases applying “the rule of reason” to the extent that they conflict with Republican 

Party and directing that “courts now should restrict their analysis to whether disclosure under IPRA may be 

withheld because of a specific exception contained in the IPRA, or statutory or regulatory exceptions, or privileges 

adopted by this Court or grounded in the constitution.”). 

9 NMSA 1978, §14-2-1(H). 

10 NMSA 1978, § 57-3A-2(D). 

11 NMSA 1978, §§ 10-15-1, et seq. 

12 NMSA 1978, § 10-15-1(H)(3). 
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 Any decision to treat information as confidential may limit the Commission's ability to 

discuss the information in public session and to include the information in its decisions.  If the 

information is considered confidential, the discussion of the information will have to be 

conducted in closed session at the hearing and in the Commission's deliberations, and the 

Recommended Decision and Final Order will have to avoid or redact all references to the 

information.   

 4. Findings 

 The Hearing Examiner finds that the request for confidential treatment should be denied. 

 The Joint Applicants initially refer to the documents as “Investigation Documents,” but 

the documents indicate that they are internal audit reports (more appropriately referenced as 

“Reports”) that were prepared for Iberdrola’s own use independent of the Spanish criminal 

investigation -- not in response to any requests from the Public Prosecutor or the Spanish courts.  

The report titled “Evolution of the existing Internal Control System in Iberdrola relating to third 

parties” indicates that the report was prepared to review the effectiveness of the internal controls 

of Iberdrola and the Iberdrola business group, as well as its risk management systems.  The PwC 

report similarly reviews the effectiveness of Iberdrola’s controls for the contracting of services 

by third parties.   

 Furthermore, the Joint Applicants do not claim that the public disclosure of the 

documents is prohibited by the same Spanish legal requirements that pertain to the documents in 

JA Confidential Exhibit July 27 Supp PAB-12a, 12b, 12d and 12e, which the Commission is 

recognizing.  The Hearing Examiner’s July 19 Order recognized the confidentiality of the 

Spanish proceeding (as described in an affidavit of a Spanish attorney attached to the Joint 

Applicants’ July 16 response to NEE’s July 9 Objection) and restricted access to this latter group 
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of documents that the Joint Applicants provided as JA Confidential Exhibit July 27 Supp PAB-

12a, 12b, 12d and 12e.  The Joint Applicants do not allege that disclosure of the Reports will 

interfere with the Spanish investigation. 

 Moreover, in regard to the Joint Applicants’ argument that the Commission must first 

make a materiality and relevancy determination before ordering the public disclosure of a 

document under NMSA 1978, § 62-6-17(C), the Hearing Examiner’s July 19 Order cited above 

determined that the Spanish criminal investigation and the underlying facts are relevant to the 

issues in this case and as did the August 6 Order Addressing Prehearing Motions and Objections.  

The documents at issue here, which were filed pursuant to the July 19 Order, are, therefore, 

material and relevant and are subject to public disclosure under NMSA 1978, §62-6-17(C). 

 Finally, the Joint Applicants fail to show the economic value of the documents beyond a 

conclusory statement that certain third parties have requested copies of the documents but were 

refused. 

 IT IS THEREFORE ORDERED: 

 The Joint Applicants’ Confidentiality Claim is DENIED.  A copy of the Internal 

Investigation Reports (JA Confidential Exhibit July 27 Supp PAB-6) in both their Spanish and 

English versions shall be filed with the Commission’s Records Bureau as public documents by 

August 11, 2021. 

 ISSUED at Santa Fe, New Mexico, this August 10, 2021.    

    NEW MEXICO PUBLIC REGULATION COMMISSION 

    /s/ Ashley C. Schannauer 

    _______________________________________________ 

    Ashley C. Schannauer 

    Hearing Examiner 
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