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The Western Environmental Law Center (WELC), along with 350 New Mexico, 

Chaco Alliance, Citizens Caring for the Future (CCFF), Climate Advocates Voces 
Unidas (CAVU), Common Ground Rising, Devil Springs Ranch, Diné Citizens Against 
Ruining Our Environment (Diné CARE), Earth Action, Inc., Earth Care, EarthWorks, 
Human Liberation Project, Indigenous Lifeways, League of Women Voters of New 
Mexico, Multicultural Alliance for a Safe Environment (MASE), Native American 
Voters’ Alliance Education Project (NAVA EP), New Energy Economy (NEE), New 
Mexico Climate Justice, ProgressNow New Mexico, San Juan Citizens Alliance (SJCA), 
Social Eco Education (SEE), Southwest Native Cultures, WildEarth Guardians, and 
Youth United for Climate Crisis Action (YUCCA), Carolyn Riege, and Barbara Turner 
submit the following response to the U.S. Department of Energy’s (DOE) Request For 
Information (RFI), published in the Federal Register on Feb 15, 2022.  

We endorse meaningful community involvement, consultation, and consent with 
regards to all elements of any potential hydrogen hub development. We frame our 
answers to this RFI through the lenses of environmental justice––including procedural 
justice, “meaningful involvement,”1 and consent from those in frontline communities––
and Free, Prior, and Informed Consent (FPIC).2 Free, Prior, and Informed Consent 
requires that a governing body seek not only consultation and meaningful participation 
from Indigenous peoples on matters that may affect them, but also seek consent. Free, 
Prior, and Informed Consent means that consent is free, given voluntarily and without 
coercion, intimidation and manipulation, sought sufficiently in advance of any 
authorization or commencement of activities, and a collective decision is made by the 
right holders and reached through a customary decision-making process.3 Importantly, 

 
1  U.S. EPA, https://www.epa.gov/environmentaljustice (defining environmental 
justice)[Hereinafter U.S. EPA, Environmental Justice]; see also White House 
Environmental Justice Advisory Council (WHEJAC) Final Recommendations, 
https://www.epa.gov/sites/default/files/2021-05/documents/whiteh2.pdf at 79, 80, 81 
(defining environmental justice, just treatment, and meaningful participation). 
[Hereinafter WHEJAC Recommendations]. 
2  United Nations, “United Nations Declaration on the Rights of Indigenous Peoples,” 
https://www.un.org/development/desa/indigenouspeoples/declaration-on-the-rights-of-
indigenous-peoples.html. [Hereinafter UNDRIP]. Free, Prior and Informed Consent is, a 
concept outlined in the United Nations Declaration of the Rights of Indigenous Peoples 
(UNDRIP), Articles 10, 11, 19, 28, 29, and 32 (Articles 19, 32 also note duty to consult). 
3  Id. Informed consent also requires the transparent communication of all pertinent 
information, including technical information, such that participating groups can make 
fully informed decisions and contributions. 
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these frameworks mean that DOE should ensure that those in frontline communities 
facing possible hydrogen hub development are afforded significant consultation, 
meaningful involvement and decision-making power in any potential project 
development or operation.  

Using these lenses, our comments focus broadly on the need for DOE to take 
direction from frontline and Indigenous people and communities. We also offer some 
concrete suggestions for removing barriers to meaningful participation and consultation 
in subsequent meetings and comment processes, and suggest some resources and 
frameworks for DOE to consider with respect to environmental justice (especially the 
“process” component), meaningful participation, and FPIC. To that end, we have elected 
to answer questions 1-5, 9, 19-20, and 27-31 from the RFI.  

Finally, while we understand that the Infrastructure Investment and Jobs Act, also 
known as the Bipartisan Infrastructure Law (“BIL”) mandates that at least one hub use 
fossil fuel as feedstock, we maintain that fossil fuel hydrogen is not “clean” by any 
definition. More oil and gas drilling to support hydrogen hubs disproportionately impacts 
frontline communities and Indigenous communities, not only in terms of increases in 
greenhouse gas emissions and the resulting climate impacts, but also, for example, in 
terms of localized public health impacts, fragmentation of cultural and ecological systems 
by virtue of the spiderweb of infrastructure oil and gas entails, and boom-and-bust 
economic systems. Hydrogen hubs or associated projects that perpetuate fossil fuel 
development or other extractive industry activity, increase pollution, deplete or 
contaminate water, and harm frontline communities––or that proceed without meaningful 
frontline involvement and decision-making––are false climate solutions that undermine 
climate justice.  

 
 1. The BIL defines a “regional clean hydrogen hub” as “a network of clean 
hydrogen producers, potential clean hydrogen consumers, and connective 
infrastructure located in close proximity.”  

c. What types of new ‘connective infrastructure’ will be needed by the 
H2Hubs (e.g., pipelines, storage, etc.)? 

It is impracticable, unsafe, and unwise to invest in “connective infrastructure,” 
and efforts to do so may be met with community opposition. Investments in connective 
infrastructure not only raise environmental justice and health concerns, but also create 
risks for the investments funded by this bill and by taxpayers. 

First, it is impracticable to invest in connective infrastructure. Although the 
embrittlement of pipelines caused by the blending of hydrogen with fossil gas indicates 
the need for a separate network of pipelines specifically dedicated to hydrogen, such 
infrastructure would be both costly and add to the cumulative impacts of the vast 
networks of existing pipelines that carry fossil gas. Additionally, it is impracticable to 
build connective infrastructure needed for the fueling of hydrogen-powered vehicles, 
given the rapid adoption of electric vehicles and the prevalence of electric vehicle fueling 
stations. It is far more practicable to continue pursuing the electrification of residential 
and commercial buildings, as well as the adoption of electric vehicles and their charging 
stations––though even these efforts, like all others, must not proceed without meaningful 
community collaboration and Free Prior and Informed Consent. 
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Second, it is unsafe to invest in connective infrastructure.  Fossil gas hydrogen 
theoretically achieves its purported “low carbon emissions” by sequestering carbon 
underground, necessitating pipelines for CO2 transportation.4 Such pipelines have been 
known to rupture,5 causing public safety emergencies. As capacity for CO2 sequestration 
largely exists where oil and gas has been extracted,6 these pipelines and their impacts are 
likely to endanger the very communities that have already suffered most from extractive 
industries. Due to safety and environmental justice concerns, this type of connective 
infrastructure should be minimized and constrained, contingent, at most, on highly 
calibrated support for hard-to-decarbonize sectors and, where appropriate, rejected 
outright. 

Finally, it is unwise to invest in connective infrastructure. Carbon dioxide 
pipelines, which are only required for fossil gas hydrogen, will become stranded assets as 
fossil gas hydrogen becomes increasingly uneconomical.7 It’s far wiser to avoid investing 
in any connective infrastructure that will quickly become obsolete. 
 Impracticable, unsafe, and unwise connective infrastructure should be avoided at 
all costs. We emphasize that this infrastructure will likely encounter opposition and 
create concerns among potentially affected communities, making federal and taxpayer 
investments in such infrastructure less certain and less secure, and undermining 
confidence in the BIL’s implementation.  
 
2.     The BIL states that H2Hubs must (1) demonstrably aid the achievement of the 
clean hydrogen production standard developed under Section 822(a) [defined as 2 
kg CO2e/kg H2 at the point of production]; (2) demonstrate the production, 
processing, delivery, storage, and end-use of clean hydrogen; and (3) can be 
developed into a national clean hydrogen network to facilitate a clean hydrogen 
economy. 

b. Please specify CO2e/kg H2 you anticipate at the point of production in 
addition to well to gate (i.e., including upstream emissions). 
 We anticipate significant upstream emissions for any fossil gas hydrogen projects, 
and such upstream emissions have already created substantial community concern and 
opposition in places like New Mexico. In New Mexico, an underfunded and understaffed 
state agency—the Oil Conservation Division, or OCD—has put in place strong methane 
venting and flaring rules but is struggling to monitor and enforce those rules during oil 

 
4 We also maintain that fossil gas hydrogen is not, in fact, “low-carbon” and that 
emissions associated with it at any point in the life-cycle, from production to end-use, 
cannot be negated or “zeroed out” by sequestration or any other supposed “offset.”  
5 Huffpost, “The Gassing of Satartia,” https://www.huffpost.com/entry/gassing-satartia-
mississippi-co2-pipeline_n_60ddea9fe4b0ddef8b0ddc8f.  
6 See Global CCS Institute, “Storing carbon dioxide,” 
https://www.globalccsinstitute.com/about/what-is-ccs/storage/ (listing depleted oil and 
gas reservoirs as one of the primary site options for storage of carbon dioxide). 
7 BloombergNEF, “‘Green’ Hydrogen to Outcompete ‘Blue’ Everywhere by 2030,” 
https://about.bnef.com/blog/green-hydrogen-to-outcompete-blue-everywhere-by-2030/.  
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and gas extraction.8 Self-reporting of venting and flaring of methane by operators of the 
52,000+ active oil and gas wells in the state is verified by just ten OCD employees, and 
recent improvements to reporting requirements led to a “dramatic increase” in reported 
venting and flaring events.9 This data is explained, in part, by the common industry 
practice of intentionally releasing large bursts of methane prior to conducting 
infrastructure maintenance.10 Communities in New Mexico who live in close proximity to 
oil and gas development and experience the negative health consequences associated with 
venting and flaring11 already stand in opposition to prolonged oil and gas 
development. Fossil-fuel hydrogen will perpetuate oil and gas development and the 
significant upstream emissions associated with this extractive industry. Community 
opposition to this development is unlikely to abate, and creates significant risk for federal 
and taxpayer funded fossil-fuel hydrogen projects. 
 We are also concerned by the RFI’s framing that standards for the carbon 
intensity of so-called “clean hydrogen” will be set and revised by “industry and other 
stakeholders.”12 Although we understand the RFI mirrors the language in the authorizing 
statute,13 we want to emphasize that DOE should not elevate participation and input from 
industry over that of frontline people and communities.  
 
 3.     FEEDSTOCK DIVERSITY: “To the maximum extent practicable– (i) at least 
1 regional clean hydrogen hub shall demonstrate the production of clean hydrogen 
from fossil fuels; (ii) at least 1 regional clean hydrogen hub shall demonstrate the 
production of clean hydrogen from renewable energy; and (iii) at least 1 regional 
clean hydrogen hub shall demonstrate the production of clean hydrogen from 
nuclear energy.”14 

d.  Should DOE prioritize the repurposing of historic fossil 

 
8 Capital & Main, “New Mexico Legislators Punt on Money for Oil and Gas Inspectors,” 
https://capitalandmain.com/new-mexico-legislators-punt-on-money-for-oil-and-gas-
inspectors.  
9 Source NM, “New data show massive climate-warming leaks by NM oil and gas 
operators,” https://sourcenm.com/2022/01/24/new-data-show-massive-climate-warming-
leaks-by-nm-oil-and-gas-operators/.  
10 NPR, “A satellite finds massive methane leaks from gas pipelines,” 
https://www.npr.org/2022/02/03/1077392791/a-satellite-finds-massive-methane-leaks-
from-gas-pipelines; Grist, “Study: Maintenance is a major driver of unaccounted-for 
emissions,” https://grist.org/energy/study-maintenance-is-a-major-driver-of-unaccounted-
for-emissions/?utm_medium=email&utm_source=newsletter&utm_campaign=daily.  
11 See Journal of Public Economics, “Natural gas flaring, respiratory health, and 
distributional effects,” 
https://www.sciencedirect.com/science/article/abs/pii/S0047272722000032; MDPI, 
“Black Carbon Emissions and Associated Health Impacts of Gas Flaring in the United 
States,” https://www.mdpi.com/2073-4433/13/3/385/htm.  
12 RFI footnote 10. 
13 Section 40315 of the BIL. 
14 DOE must also take into account direct, indirect, and cumulative risks, impacts, 
concerns, and legacies of harm associated with nuclear energy in frontline communities. 
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infrastructure in the regional hub(s) focused on production from fossil fuels 
and if so, over what time frame? If yes, should DOE incentivize an eventual 
transition from fossil fuels to another fuel source? What conditions should DOE 
place on the carbon intensity of the fossil fuels (with CCS) used in this hub 
other than what is already specified in the BIL? 
 This question must be posed to the communities in which historic fossil fuel 
infrastructure is located. This RFI’s tight timeline for submitting a response, 
notwithstanding the extension, has precluded meaningful engagement from the very 
communities in which historic fossil fuel infrastructure is located. 
 
4.     END-USE DIVERSITY: “To the maximum extent practicable– (i) at least 1 
regional clean hydrogen hub shall demonstrate the end-use of clean hydrogen in the 
electric power generation sector; (ii) at least 1 regional clean hydrogen hub shall 
demonstrate the end-use of clean hydrogen in the industrial sector; (iii) at least 1 
regional clean hydrogen hub shall demonstrate the end-use of clean hydrogen in the 
residential 
and commercial heating sector; and (iv) at least 1 regional clean hydrogen hub 
shall demonstrate the end-use of clean hydrogen in the transportation sector.”[4] 

a.     What are the ideal timing and desirable features, terms, and conditions 
of off-taker agreements that would encourage construction and development of 
hydrogen hub infrastructure and long-term sustainability leading to local economic 
prosperity including union jobs and benefits to disadvantaged communities? Would 
hubs that supply multiple end users provide advantages, and in what ways? 
 DOE should prioritize projects that benefit the communities in which they’re 
located, with “benefit” being defined by members of the communities themselves. Even 
within a community, DOE should ensure that those who stand to profit from hub 
development are not the only ones defining “benefits,” and that countervailing concerns 
and costs––whether social, environmental, economic, or otherwise––are also 
meaningfully taken into account. It should also prioritize projects where benefits are 
lasting and long-term––not subject to industry boom-bust cycles. Critically, this suggests 
also that DOE consider different local economic pathways and whether the build-out of 
hydrogen infrastructure is consistent with those pathways. For example, fossil gas 
hydrogen infrastructure could compromise local economic investment in a recreation-
based economy that is dependent on protected lands and waters. Similarly, DOE should 
consider whether the build-out of hydrogen infrastructure would induce adverse 
cumulative impacts, for example relative to public health and environmental justice. See 
also our responses to questions 9, 19, and 27-29. 
 

c.     The climate value of displacement may vary across end uses. How 
should the climate benefit of different hydrogen end uses be considered? 
 DOE should consider a range of costs and benefits associated with each end-use, 
including not only climate but also health and affordability. The use of hydrogen in the 
residential and commercial heating sector poses health concerns, due to the heightened 
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nitrous oxide emissions associated with hydrogen combustion.15 This end-use also raises 
concerns of affordability, as more hydrogen is required to accomplish the same heating 
potential.  
 
5.     GEOGRAPHIC DIVERSITY: “To the maximum extent practicable, each 
regional clean hydrogen hub–(i) shall be located in a different region of the United 
States; and (ii) shall use energy resources that are abundant in that region.” 

b.     In addition to sufficient energy and feedstock/water resources, what 
other regional factors should be considered when identifying and selecting regional 
hubs (e.g., economic considerations, policy considerations, environmental and 
energy justice considerations, geology, workforce availability and skills, current 
industrial 
and other relevant infrastructure and storage available/repurposed/reused, 
industry partners, minority-serving institutions [MSIs], minority-owned 
businesses, regional specific resources, security of supply, climate risk, 
etc.)?   
 This question must be posed to those in frontline and fenceline communities and 
areas in which projects are planned and proposed, whose firsthand knowledge and 
experience is invaluable to this process. This RFI is not a substitute for such engagement, 
because the tight timeline for submitting a response—notwithstanding the extension—
precludes meaningful engagement with those who are most likely to be affected. We refer 
you to other points made within these comments regarding the need to align with 
economic pathways desired by communities as well as the risk that hydrogen 
infrastructure could induce adverse risks and impacts, particularly cumulative impacts.  
 
9.  What are the key review criteria (e.g., technical merit, workplan, market 
transformation plan, team and resources, financial, regional economic benefits, 
environmental justice, DEI) that DOE should use to evaluate and select the H2Hubs 
as well as evaluate readiness to move from Phase 1 to Phase 2? 

Key review criteria that DOE should use to evaluate and select the H2Hubs as 
well as evaluate readiness should include: frontline community support for or opposition 
to a hydrogen hub, including tribal or Indigenous opposition to hydrogen hub 
development and any associated use of water, gas or other resources located on 
traditional tribal homelands. This will require that proponents of a project seeking DOE 
approval conduct consultation free of coercion and ensure meaningful public involvement 
prior to applying for approval, and DOE should ensure that this has truly occurred when 
reviewing.  

A readiness evaluation should also consider environmental impacts, including 
impacts of pipeline development, right-of-ways, and any additional or sustained drilling 
as a result of a potential hydrogen hub. This includes potential impacts to water quality 
and quantity. Also, readiness should be considered pursuant to whether or not the 
hydrogen hub, in production of hydrogen, or in “downstream” uses, effectively prevents 

 
15 Royal Society of Chemistry, “Optimising air quality co-benefits in a hydrogen 
economy: a case for hydrogen-specific standards for NOx emissions,” 
https://pubs.rsc.org/en/content/articlepdf/2021/ea/d1ea00037c. 
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harmful carbon emissions. Importantly, emissions of greenhouse gases (GHGs) or any 
other pollutants, particularly in frontline communities, should not be considered “zeroed 
out” by offsets or other mechanisms, especially those that do not actually prevent harm in 
those communities. 

Importantly, to move from Phase 1 to Phase 2, DOE should consider the 
community response to any proposed projects and should consider those 
recommendations and requirements of authorities and resources cited in our response to 
Question #27, including, but not limited to, The Jemez Principles,16 FPIC,17 Executive 
Order 12898 on Environmental Justice, The White House Environmental Justice 
Advisory Council (WHEJAC) Recommendations (including recommendations to the 
Council on Environmental Quality on updating Executive Order 12898),18 and others.  

Finally, DOE should consider Title VI of the Civil Rights Act of 1964 (Act), 
which prohibits recipients of federal funds from discriminating on the basis of race, color, 
or national origin.19  DOE should ensure that potential discriminatory effects of a hub 
program it considers funding are addressed within its review criteria and readiness 
evaluation. Additionally, DOE should ready its internal civil rights office to ensure 
prompt and effective review should complaints arise under Title VI. 
 
19.  What external non-project partners/stakeholders (e.g., CBOs, DACs, tribal 
groups, state and local governments, economic development organizations, labor 
representatives) will be critical to the success of the H2Hubs? What types of 
outreach and engagement strategies are needed to make sure these stakeholders are 
involved during each phase of the H2Hubs? Are there best practices for equitably 
and meaningfully engaging stakeholders? 

At each phase, and before a project advances to a subsequent phase, no decisions 
should be made or resources committed without meaningful involvement of, and 
consultation with, those in frontline communities––the people most affected by historic 
and ongoing oil and gas development and fossil fuel extraction, with the greatest 
understanding of its impacts––on their own and and cumulatively along with other 
compounding inequities and injustices.  

If those in a frontline community, which may be primarily composed of low-
income, Indigenous, Black, or other people of color, who may have a history of undue 
health and pollution impacts in their communities, do not consent to the placement or 
promotion of a hydrogen project, that project should not continue to receive DOE 

 
16 “Jemez Principles for Democratic Organizing,” https://www.ejnet.org/ej/jemez.pdf.  
17 UNDRIP, supra Note 2; Pueblo Action Alliance, “What Is Free, Prior and Informed 
Consent?” https://www.puebloactionalliance.org/free-prior-informed-consent. 
[Hereinafter PAA, FPIC] 
18 U.S. EPA, “White House Environmental Justice Advisory Council,” 
https://www.epa.gov/sites/default/files/2021-05/documents/whiteh2.pdf. [Hereinafter 
U.S. EPA, WHEJAC] 
19 “No person in the United States shall, on the ground of race, color, or national origin, 
be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.”  
Title VI of the Civil Rights Act of 1964. 
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funding. The same is true for Free Prior and Informed Consent from Indigenous peoples, 
as well as other principles outlined in the United Nations Declaration of the Rights of 
Indigenous Peoples (UNDRIP).20 Consultation without the intention of respecting the 
ultimate decision of frontline and Indigenous people and communities should not be 
pursued in the development of the hydrogen hub program. Like environmental justice and 
meaningful involvement, consultation, including legally-required formal consultation,21 is 
not merely a box to be checked. 

DOE should prioritize the voices of frontline community members in engaging 
with the hydrogen program. They live in the communities around proposed hubs and 
would be the first to face any kind of environmental impacts, and have the long-standing 
knowledge of the community and the land that is needed to make any project successful. 

Moreover, community opposition makes investment in a hydrogen hub more 
risky, because construction could be delayed and operations disrupted by permitting 
challenges.  This opposition, and any subsequent disruption, could also impact DOE’s 
ability to leverage private investment. 

Regarding best practices–– when working with those in frontline and fenceline 
communities, DOE should be mindful of barriers to meaningful participation. Those may 
include language barriers, lack of transportation in rural communities, lack of technology 
or internet to access or understand documents listed on DOE websites, GIS documents 
(including the inability to send an email or submit a comment on a specialized website,) a 
prioritization of written comments for communities with cultures that typically rely on 
the spoken word, or may have no written language, lack of cultural understanding and 
ultimately lack of a publicized invitation. To address these barriers, DOE should, in all 
stakeholder meetings, offer simultaneous interpretation and translation, hold meetings in 
places that are accessible to members of these communities (including location, i.e., a 
rural community in which a hydrogen hub is proposed, and for those individuals with 
disabilities, the elderly, those without access to transportation, and those with child care 
needs). Also, if it sets limits on comment length per individual, DOE should set a limit 
long enough to allow for frontline, environmental justice perspectives––not just “industry 
and other stakeholders” describing project plans already underway––to be fully heard.22   
  
20.  The H2MatchMaker tool will be available to help identify potential regional 
project partners. What specific fields/information would be valuable to include in 
the tool? What other mechanisms can DOE use to help facilitate teaming? 

The MatchMaker tool should require projects to identify previous and/or ongoing 
consultation with local communities (and any applicable government-to-government 
consultation). If nascent, projects should list plans for consultation with those in frontline 
communities. This will help identify projects that are being planned within these 

 
20 PAA, FPIC, supra Note 17 ; UNDRIP, supra Note 2.  
21 For example, the formal consultation required under Section 106 of the National 
Historic Preservation Act, 16 U.S.C. § 470f, where federal agencies must “take into 
account the effect[s] of [their] undertaking[s] on any district, site, building, structure, or 
object that is included in or eligible for inclusion in the National Register.” 
22 In order to accommodate for perspectives of marginalized and Indigenous people, a 
longer comment time for responses to RFIs and other public comment may be required. 
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communities. Additionally, this will help lessen risk of community opposition, which 
creates risks for federal and taxpayer investments. 
 
27.  What strategies, policies, and practices can H2Hubs deploy to support EEEJ 
goals (e.g., Justice40)? How should these be measured and evaluated for the 
H2Hubs? 

Process and procedural justice are of paramount importance in supporting EEEJ 
goals––and in identifying them in the first place. Both the goals themselves, and the 
means to support and achieve them, are best identified, understood, and articulated by 
those in frontline communities and those who experience firsthand historic and ongoing 
extraction, pollution, colonialism, and systemic racism. 
  In order to ensure truly meaningful involvement from those people and 
communities,23 DOE should engage with them early and often in the hydrogen hub 
planning and funding process––and should not proceed with any project development or 
funding without them.24 

Unfortunately, the short turnaround time for these RFI responses is not a good 
start in this arena. This RFI dedicates an entire Section, and several additional questions, 
to EEEJ and community involvement, which we do appreciate. We also appreciate the 
two-week extension of the deadline. Yet, five weeks is still far from sufficient time for 
most people and organizations who are not already deeply familiar with the matter to 
work through all of the relevant information and legislation on hydrogen hubs–– some of 
which is highly technical––let alone to organize and develop a response. Other inequities 
and injustices, such as lack of internet access, lack of linguistically accessible and 
culturally relevant information about projects, COVID, and other challenges further 
compound barriers to meaningful involvement faced by many in frontline communities. 
These are the perspectives and voices DOE needs to hear most on these matters with 
respect to both EEEJ and the hydrogen hub program overall. 
  We have included some more detailed recommendations focused on process and 
procedural justice, and how to reduce barriers to participation, in our responses to other 
questions in this RFI.25 We also recommend that DOE abide by the following 
frameworks and guiding principles, and refer to the following additional 
recommendations with respect to EEEJ and engagement with frontline communities: 
  

• The Jemez Principles for Democratic Organizing26 
• Free Prior and Informed Consent (FPIC)27 
• The White House Environmental Justice Advisory Council (WHEJAC) 

Recommendations28 

 
23 U.S. EPA, Environmental Justice, supra Note 1; WHEJAC Recommendations, supra 
Note 1 
24 See supra on p. 1, and note 1 
25 See supra on p. 7 
26 Jemez Principles, supra Note 16 
27 UNDRIP, supra Note 2; PAA, FPIC, supra Note 17.  
28 WHEJAC Recommendations, supra Note 1  
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• Executive Order 12898 on Environmental Justice29 
• Executive Order 14008, Tackling the Climate Crisis at Home and Abroad––in 

particular, Sections 219-223 related to environmental justice30 
• Executive Order 13175, Consultation and Coordination With Indian Tribal 

Governments31 
• DOE’s own resources on environmental justice, including its most recent (2019) 

environmental justice five-year implementation plan32 
• Resource list shared with the Bureau of Land Management to inform it/the 

Department of Interior’s Honoring Greater Chaco process, guided by the 
principles of environmental justice and FPIC as discussed here33 

• UCLA School of Law Tribal Development Legal Development Clinic for Pueblo 
Action Alliance White Paper: Sacred Place Protections, Limitations, and Re-
Imagination for Chaco Canyon (outlining, among other things, principles of FPIC, 
consultation requirements under the National Historic Preservation Act, and 
principles of federal-tribal co-management and co-stewardship that may be 
helpful to DOE in setting, supporting, and evaluating EEEJ goals)34 

  
We understand that the RFI response is not a “public comment” process, and that 

public comment processes and even NEPA processes are anticipated in the future. We 
also understand that the BIL contains certain statutory mandates and timelines for 
hydrogen hub planning, funding, and development. However, it is imperative that DOE 
consider not just how it will implement its mandate from the BIL to fund and select 
hydrogen hubs, but also how it will respond to and address opposition to hydrogen hub 
selection and funding, development, and implementation (of hubs overall or specific 
proposals or projects therein)––particularly from those in frontline and fenceline 
communities and community groups. The inquiry must go beyond “what percent of funds 
were allocated to ‘disadvantaged communities’ or “what percent of projects or hubs are 
located in ‘disadvantaged communities’?”35 A hub project funded in a particular 

 
29 Available at https://www.archives.gov/files/federal-register/executive-
orders/pdf/12898.pdf  
30 Available at https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/  
31 Available at https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/26/memorandum-on-tribal-consultation-and-strengthening-nation-to-
nation-relationships/  
32 Department of Energy (2019), “2019 Environmental Justice Second 5-Year 
Implementation Plan,” available at 
https://www.energy.gov/sites/default/files/2019/05/f62/2019FiveYearImplementationPla
n_ONLINE.pdf  
33 Available at 
https://docs.google.com/document/d/1tbAqdQHvNRR3ZmhMMTxLTSWcn8ONRe-
32b5IxN5reZs/edit  
34 Available at 
https://drive.google.com/file/d/1a7o5rVAI6v0nSiEJKc3prlxxxCD_BrkU/view  
35 See, e.g., Executive Order 14008, Section 223. 
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community without consent from those who live there, or a hub project that perpetuates 
extractive industries and increases pollution at any point in the life cycle (even if it is 
ostensibly “low carbon” or “net zero”), does not advance EEEJ goals, it undermines 
them. Indeed, in New Mexico, a strong and unified coalition of climate, environmental, 
and community groups aligned during the recent legislative session to push back on 
greenwashed narratives about fossil gas hydrogen hubs in the state and to oppose state 
hydrogen hub legislation developed without meaningful involvement or consultation, let 
alone consent.36  
 
28.  What EEEJ concerns or priorities are most relevant for the H2Hubs? 

As stated in our response to Question #27, DOE should pay particular attention to 
process and procedural justice. Those in frontline and fenceline communities are best 
positioned to identify EEEJ concerns and priorities, particularly in the context of the 
continued oil and gas development that fossil-fuel hydrogen represents,37 and every effort 
must be made to ensure their meaningful involvement at every step. Some general EEEJ 
considerations we would encourage DOE to take into account include: 

 
• False solutions and greenwashing: Any hub or related project that perpetuates fossil 

fuels or other extractive, polluting industries, increases pollution, harms frontline 
communities, or proceeds without meaningful frontline involvement or meaningful 
consultation is a false climate solution that is antithetical to climate justice and should 
not proceed. 

 
• We understand that the BIL requires fossil fuels to be the feedstock for at least one 

hydrogen hub. However, we maintain that fossil gas hydrogen isn’t “clean” by any 
metric, as it creates demand for more oil and gas drilling and infrastructure 
development, and the adverse risks and impacts associated with it (including but not 
limited to GHG emissions and climate impacts, but also land, air, and water impacts) 
disproportionately affect frontline and fenceline communities.38 

 
36 WildEarth Guardians, “New Mexico groups sound alarm on governor’s hydrogen 
proposal,” https://wildearthguardians.org/press-releases/new-mexico-groups-sound-
alarm-on-governors-hydrogen-proposal. 
37 Nola, “Blue hydrogen plant touted for Louisiana, but will it reduce carbon emissions?” 
https://www.nola.com/news/environment/article_d1cb3742-35a7-11ec-a6ab-
afd0bb762ab9.html (“Carbon capture and blue hydrogen are another effort to continue 
drilling for natural gas and not work toward a clean environment."); Physicians for Social 
Responsibility (PSR) Los Angeles, “Danger Ahead: The Public Health Disaster That 
Awaits from Carbon Capture and Sequestration (CCS).” (Feb. 10, 2022), available at 
https://www.psr-la.org/danger-ahead-the-public-health-disaster-that-awaits-from-carbon-
capture-and-sequestration-ccs/#:~:text=Responsibility%2DLos%20Angeles-
,Danger%20Ahead%3A%20The%20Public%20Health%20Disaster%20That%20Awaits,
Carbon%20Capture%20and%20Sequestration%20(CCS)&text=Fossil%20fuel%20indust
ry%20advocates%20have,is%20more%20harmful%20than%20helpful.  
38 See, e.g., Journal of Public Economics, “Natural gas flaring, respiratory health, and 
distributional effects,” 
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• A just transition away from fossil fuels and other extracting, polluting industries is 

imperative––particularly for communities experiencing historic and ongoing 
colonialism, racism, fossil fuel extraction and other polluting industries, and other 
inequities and injustices. What this just transition entails for a particular community is 
best defined by those who live there, and DOE should take direction from them in 
evaluating whether and to what extent a particular hub proposal advances or hinders a 
just transition.  

 
• DOE should carefully scrutinize any arguments that a particular proposal advances a 

just transition or advances EEEJ in general –– language around just transitions and 
environmental justice has often been co-opted into greenwashed industry and other 
narratives to promote a particular project or agenda, and DOE should always consider 
the source of such assertions and do its due diligence to vet any proposal through the 
lenses of meaningful involvement from those in frontline communities, and FPIC.   

 
• DOE should consider cumulative risks and impacts from hub proposals and projects, 

and risks and impacts to health and well-being (broadly defined), spiritual impacts, 
risks and impacts to sacred lands and spaces and culturally significant places and 
practices, and should not select or fund proposals that introduce or exacerbate such 
risks or impacts. As required by Executive Order 12898 on environmental justice and 
affirmed in Executive Order 14008, DOE should pay particular attention to adverse 
and disproportionate impacts to those in frontline communities and those already 
experiencing historic and ongoing inequities and injustices. Indeed, the very nature of 
environmental injustices and environmental racism is that they lead to inherently 
disproportionate risks and impacts for certain people and communities, whether 
because of increased pollution or other exposures (including cumulative exposures), 
or because of social or structural factors and stressors that exacerbate the risk or 
severity of adverse effects resulting from those exposures (or both).39  In assessing 

 
https://www.sciencedirect.com/science/article/abs/pii/S0047272722000032; MDPI, 
“Black Carbon Emissions and Associated Health Impacts of Gas Flaring in the United 
States,” https://www.mdpi.com/2073-4433/13/3/385/htm.  
39 See, e.g., Rachel Morello-Frosch et al., Understanding the Cumulative Impacts of 
Inequalities in Environmental Health: Implications for Policy, 30 Health Affairs 879 
(May 2011) (Identifying four key concepts underlying the emerging knowledge about 
cumulative impacts of environmental and social stressors: “First, health disparities 
between groups of different racial or ethnic makeup or socioeconomic status are 
significant and persistent, and exist for diseases that are linked to social and 
environmental factors. Second, inequalities in exposures to environmental hazards are 
also significant and persistent, and are linked to adverse health outcomes. Third, intrinsic 
biological and physiological factors—for example, age—can modify the effects of 
environmental factors and contribute to differences in the frequency and severity of 
environmentally related disease. And fourth, extrinsic social vulnerability factors at the 
individual and community levels—such as race, sex, and socioeconomic status—may 
amplify the adverse effects of environmental hazards and can contribute to health 
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such risks and impacts and determining whether to proceed, DOE and hub project 
proponents should take into account qualitative and quantitative data about health and 
environmental justice risks and impacts associated with a proposed project, project 
area, or particular activities enabled by a project (such as fracking and drilling, or 
water use, especially in areas where water is already scarce or many people lack 
access to potable water40) wherever available. This should include any data, 
knowledge, and methodologies collected and shared by those in frontline 
communities to the fullest extent possible––but never without their consent.  
 

• One excellent example of local data and methodologies DOE should take into 
account, and one that documents impacts of oil and gas development specifically in 
New Mexico and the Four Corners region, is a study published in 2021, led by the 
Counselor Health Impact Assessment (HIA)-K’é Bee Hózhǫǫgo Iiná Silá (KBHIS) 
Committee, called “A Cultural, Spiritual and Health Impact Assessment of Oil 
Drilling Operations in the Navajo Nation Area of Counselor, Torreon, and Ojo 
Encino Chapter.”41  Since 2015, the Committee has been conducting community-led 
research about the human health, spiritual, and cultural impacts of oil and gas 
extraction in the Navajo Nation Tri-Chapters of Counselor, Ojo Encino, and Torreon. 
The Committee employed a mix of methods from the field of public health as well as 
Diné traditional knowledge and teachings, culminating in the 2021 report.  

 
• DOE should consider direct, indirect, and cumulative health risks and impacts from 

upstream gas development and combustion. For example, gas development, 
production, and processing activities can be a significant source of health-damaging 
air pollutant emissions, including Volatile Organic Compounds (VOCs), many of 
which are Hazardous Air Pollutants (HAPs) known to cause cancer and other serious 

 
disparities.”). In addition, the U.S. EPA and numerous states have called for, and 
developed guidance on, cumulative impact analyses, including cumulative risk 
assessments and health impact assessments (HIAs), that analyze multiple environmental 
stressors in conjunction with social stressors, environmental justice considerations, and 
social determinants of health. See, e.g., U.S. Environmental Protection Agency, 
Framework for cumulative risk assessment (May), Available at 
https://www.epa.gov/sites/production/files/2014-
11/documents/frmwrk_cum_risk_assmnt.pdf 
40 In arid New Mexico and neighboring southwestern states, for example, drought is 
already a serious concern that will only be exacerbated by climate change. And further 
depletion of water quantity or degradation of water quality from hub activity is 
particularly unjust where, as here, approximately 40% of families in the Navajo Nation 
already lack running water in their homes, and over half of households in some census 
block groups in the planning area lack complete plumbing. See Shiloh Deitz and Katie 
Meehan, Plumbing Poverty: Mapping Hot Spots of Racial and Geographic Inequality in 
U.S. Household Water Insecurity, Annals of the American Association of Geographers, 
Vol. 109, Issue 4 (March 8, 2019).  
41 The study is available at http://nmhep.org/wp-content/uploads/FINAL-HIA-KBHIS-
06-52-2021-00-copy1.pdf 
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health effects.42 One of the most commonly-detected HAPs near upstream oil and gas 
facilities is benzene, a known human carcinogen,43 for which there is no safe level of 
exposure.44 Benzene is also associated with other serious human health impacts, 
including neurological damage, birth defects, and hearing loss.45 Benzene and many 
other health-damaging HAPs can be emitted during gas well stimulation and 
completion, gas production and processing, as a product of combustion, and from 
storage tanks and impoundments.46 These emissions pose adverse health risks and 
effects not only to people and communities near gas facilities, but also to workers. 

 
• DOE should consider the strength or weakness of existing federal and state rules and 

policies to avoid, mitigate, or compensate for harm. There is a patchwork of disparate 
protections that can be employed to avoid, mitigate, or compensate for harm caused 
by the build-out of hydrogen infrastructure. This fact should be assessed. As should 
the strength of specific rule and policy frameworks to in fact deliver on harm 
avoidance, reduction, and compensation. Importantly, this is not simply a function of 
the rules and policies themselves, but the capacity of the agencies charged with their 
oversight, implementation, and enforcement. A strong rule that agencies are unable to 
oversee, implement, and enforce cannot avoid, reduce, or compensate for harm.  

 
29.  What measures should H2Hub project developers take to ensure that harm to 
communities with environmental justice concerns, including local pollution, are 
mitigated? 

As stated above, measures to mitigate harm––or better yet, avoid it altogether––
are best identified and understood in consultation with frontline and fenceline community 
members themselves. This does not mean that the burden of preventing or mitigating 
harm should fall on the shoulders of those in frontline and fenceline communities. Rather, 

 
42 See, e.g., Roy, A. A., Adams, P. J., & Robinson, A. L. (2014). Air pollutant emissions 
from the development, production, and processing of Marcellus Shale natural gas. 
Journal of the Air & Waste Management Association, 64(1), 19–37. 
https://doi.org/10.1080/10962247.2013.826151; Garcia-Gonzales, D. A., Shonkoff, S. B. 
C., Hays, J., & Jerrett, M. (2019). Hazardous Air Pollutants Associated with Upstream 
Oil and Natural Gas Development: A Critical Synthesis of Current Peer-Reviewed 
Literature. Annual Review of Public Health, 40(1), 283–304. 
https://doi.org/10.1146/annurev-publhealth-040218-043715 [Hereinafter Garcia-Gonzales 
et al, 2019]. 
43 U.S. EPA (United States Environmental Protection Agency). (2016b, September). 
Benzene: Hazard Summary. https://www.epa.gov/sites/default/files/2016-
09/documents/benzene.pdf ; IARC (International Agency for Research on Cancer). 
(2018). Benzene: IARC Monographs on the Evaluation of Carcinogenic Risks to Humans 
(Vol. 120). https://publications.iarc.fr/Book-And-Report-Series/Iarc-Monographs-On-
The-Identification-Of-Carcinogenic-Hazards-To-Humans/Benzene-2018 
44 WHO (World Health Organization) (Ed.). (2000). Air quality guidelines for Europe 
(2nd ed). World Health Organization, Regional Office for Europe. 
45 Garcia-Gonzales et al. (2019), supra Note 42, at 293. 
46 Id. at 289-290; Figure 2. 
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it means DOE and other federal and state agencies must ensure meaningful involvement 
and consultation, and should go beyond the minimum legal requirements in these 
respects, as described throughout these comments.  
 
30.  How can H2Hubs ensure community-based stakeholders/organizations are 
engaged and included in the planning, decision-making, and implementation 
processes (e.g., including community-based organizations on the project team)? 

All engagement with community-based organizations and frontline community 
members should employ guiding principles of meaningful participation, environmental 
justice, and FPIC, and prioritize the voices of frontline communities and community 
members, as outlined in our response to Question #19. If there is consent for a project and 
it does proceed, H2Hubs should work with community members to discern which means 
of continuous engagement would be most impactful, including, but not limited to, 
membership on decision-making bodies within the H2Hub.  

H2Hubs should, both before the DOE selection of a project, during the 
construction and implementation, and throughout the life of the project, engage in 
government-to-government consultation––including but not limited to any consultation 
required under Section 106 of the National Historic Preservation Act (NHPA)47––with 
tribes that are both directly impacted by the development of a hydrogen hub, as well as 
those tribes which may be impacted by pipelines, access roads, or upon whose traditional 
homelands development occurs. In addition to this government-to-government 
consultation, H2Hubs should continuously consult with community-based stakeholders 
and organizations, including non-federally recognized tribes who may be affected, and 
frontline community members and groups. This kind of continuous consultation 
relationship would accommodate for the fact that these projects change over time, and an 
ongoing effort is needed to ensure meaningful involvement and a real say in decision-
making as the projects shift in form and impact. 

DOE funding should be made contingent on sustained community engagement 
over the course of the hydrogen hub lifecycle with clawback or other provisions included 
to ensure that such sustained community engagement takes place.  
  
31.  How can DOE support meaningful and sustained engagement with H2Hub 
relevant disadvantaged communities? 
 First, DOE should respect and abide by frontline community members’ decisions 
and decision-making processes at all stages of H2hub planning, funding, and 
development––including when considering whether or not to fund a H2Hub project, or to 
move the project from Phase 1 to Phase 2, regardless of previous investment. 

Additionally, as discussed in our response to Question #19, DOE should be 
mindful of barriers to meaningful participation for frontline community members, 
including language barriers, lack of transportation in rural communities, lack of 
technology or internet to access or understand documents listed on DOE websites, GIS 
documents (including the inability to send an email or type,) a prioritization of written 
comments for communities with cultures that typically rely on the spoken word, or may 

 
47 16 U.S.C. § 470f 
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have no written language, lack of cultural understanding and ultimately lack of a 
publicized invitation to a particular meeting or comment process.  

To engage better, DOE should, first and foremost, ask frontline community 
members what they request or require in order to engage in consultation and 
meaningfully participate in and influence decision-making. Additionally in all public 
meetings and comment processes, DOE should offer simultaneous translation and 
otherwise accommodate for barriers to meaningful involvement as outlined in our 
response to Question 19.  

Finally, DOE should consider the requirements and recommendations of our 
sources outlined in our answer to Question 27, including, but not limited to, The Jemez 
Principles,48 Free Prior and Informed Consent (FPIC),49 Executive Order 12898 on 
Environmental Justice,50 and the White House Environmental Justice Advisory Council 
(WHEJAC) Recommendations.51 For any subsequent NEPA processes––which we urge 
DOE to undertake with ample, accessible notice and opportunity for public comment 
both for Hub approvals overall and for any major federal actions, such as permitting 
decisions, that it takes related to specific hub projects––DOE and all other relevant 
federal agencies should also adhere to the Council on Environmental Quality’s Guidance 
on Environmental Justice in the NEPA process.52 
 
Conclusion 

Thank you for your consideration of these RFI responses. We hope DOE will 
provide additional opportunities for engagement in the near future, with longer 
turnaround times for comments, and ask that DOE take into account the overall 
frameworks and recommendations for honoring consultation and consent, advancing 
environmental justice, and removing barriers to meaningful participation described 
herein. We also look forward to full NEPA review and associated public engagement and 
comment processes as DOE proceeds.  
 
Sincerely, 
 
Ally Beasley and Rose Rushing 
Staff Attorneys 
Western Environmental Law Center 

Anson Wright 
Coordinator 
Chaco Alliance 
 

Tom Solomon 
Co-Coordinator 
350 New Mexico 

Kayley Shoup 
Community Organizer 
Citizens Caring for the Future 

 
48 Jemez Principles, supra Note 16. 
49 UNDRIP, supra Note 2; PAA, FPIC, supra Note 17.  
50 Available at https://www.archives.gov/files/federal-register/executive-
orders/pdf/12898.pdf  
51 U.S. EPA, WHEJAC, supra Note 18. 
52 Council on Environmental Quality (CEQ), (1997), Environmental Justice Guidance 
Under the National Environmental Policy Act. https://ceq.doe.gov/docs/ceq-regulations-
and-guidance/regs/ej/justice.pdf 
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